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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA ex rel. 
EDWARD H. HARNED, JR., 


M LED 

l\ CLERK'S 01 MCE 
U. S. UlSIRiCr COL/RI E D. N Y. 

V OCT 1 7 1975 * 


TIME AAI 
P.M. 


Petitioner, 


- against - 


JUDGMENT 


73 C 1103 


R. J. HENDERSON, Superintendent, 
Auburn Correctional Facility, 


Respondent. 


ITFILMED 


A memorandum and order of the 
Honorable Orrin G. Judd, United States District Judge, 
having been filed on October 17, 1975, dismissing the 
petition for a writ of habeas corpus, it is 

ORDERED and ADJUDGED that the 

petitioner take nothing and that the petition is dismissed, 


Dated: Brooklyn, New York 

October , 1975 


Clerk C 
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UNITED S'ATES DISTRICT COUR^v/ 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA ex rel. 
EDWARD H. HARNED, JR., 

petitioner, 
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HON. R.J. HENDERSON, Superintendent, 
Auburn Correctional Facility, Auburn, 


New York, 


Re spondent. 
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EDWARD H. HARNED, JR. 
petitioner, pro se 
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PM 



June 26, 1^74 



Appearance: 


HON. LOUIS J. LEFKOWITZ 

Attorney General, State of New York 

Attorney for Respondent 


By: IRIS A. STEEL, ESQ. 

Assistant Attorney General 
of Counsel 


MEMORANDUM AND ORDER 


petitiom c, :n state custody under a ten-year 


sentence for burglary in the first degree, seeks a federal 


writ of habeas corpus. 
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1971, before sentence was imposed, he wrote to Frank X. 
Altimari, Nassau County Court Judge, asking to withdraw his 

| 

|| guilty plea and asserting that it was caused by his extended i 

! 

I • • I 

incarceration and the coercion of his weeping mother and his 




11 
I 
I 


terminally ill father. 

A hearing on the motion to withdraw the guilty 
plea was had on October 29, 1971, and the motion was denied 
with an opinion dated December 23, 1971. Sentence was 


i 

i 


imposed on January 7, 1972. On appeal from the judgment of 

‘I 

conviction, the Appellate Division affirmed the conviction, j 
people v. Hamed , 40 A.D.2d 952, 337 N.y.S.2d 995 (2d Dept. 

■j 1972). Leave to appeal to the New York Court of Appeals was 



denied on January 29, 1973. It therefore appears that state 


remedies have been exhausted, at least with respect to the 
issue of coercion. 

petitioner asserts that he was denied a speedy 


| 

| 

i 

I 

t 


trial and that his guilty plea was either coerced or based on 
an equivocal admission of guilt. 

petitioner had been incarcerated a little more 
them five months when he pleaded guilty to first degree 
burglary on June 23, 1971. 


Although petitioner had a number of conferences 


I 







I! 


I 

li 

.1 


with his counsel, their last let re*, tc v vn, a few weeks 
before the guilty plea, stated »at «sj were trying to 

i 

obtain a trial date, and not that they vAire engaged in plea 
bargaining, petitioner had written to his attorney in .Tune 
1971 concerning the length of his incarceration, but no 
mention of undue delay was made at the hearings on his 
change of plea. 

At the time of the change of plea, petitioner's 
attorney asked the court to let petitioner have a brief 
conference with his parent-' before proceeding, and the court 

I 

stated, "we are talking in terms of fifteen years, so I 

1 

would suggest that he speak to his parents before we con¬ 


tinue." After a recess, petitioner's attorney stated that 
Without any promises or representations by the District 

i 

Attorney's office, petitioner would withdraw his previously j 
entered plea of not guilty on the second indictment, and 


i 


plead guilty to the crime of burglary in the first degree, a | 
Class B felony, to satisfy both indictments. In response 
to questions by the court, petitioner stated that he was 

lj 25 years old, had up to two years of college, understood the 

; ! ! 

nature of the proceedings, and was offering to plead guilty ; 

I 

|j to burglary in the first degree, a Class B felony, to satisfy, 
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all outstanding charges in the two indictments. In response 


|| to further questions, he stated that part of the considera¬ 


tion for the plea was the fact tha+ '-he trial of the two 
separate rapes, the exposure with regard to punishment or 

! 

sentence could be very severe, and that the sentence, if the 

|* t 

j guilty plea were accepted, would not exceed 15 years, Petx- 

i ! 

tioner stated that no promises or threats had been made and 

i 

i| that he was acting of his own free will, after talking to 

his mother and father and lawyers. When informed of his rigl^ 

i r . ; 

;! to a trial by jury on each of the indictments, the petitioner 


said, "I must know the order of trial"; he was informed that j 
ji the court would consider the wishes of the District Attorney, 
i| who had expressed a desire to try the second indictment 


first. In response to further questions by the court, the 


defendant admitted that he entered and remained unlawfully 



commit a crime. The questioning continued: 

THE COURT: was there an attempt 
to commit the rape? 

THE DEFENDANT: It was an intent. 


In response to further questioning, the defendant stated that, 

! 

he had no invitation, that he did not know the people in the 

! 

! house, and that he broke in through a window. The final 







colloquy was: 


THE COURT: So you were in that ! 

house for the purposes of committing a 
crime; is that correct? 

THE DEFENDANT: Yes, sir. 

I 

After the acceptance of the plea, defendant made a statement 

' 

i 

asserting that he was not guilty of the charge in the first 
indictment. On further questioning by the court, petitioner 
stated that he understood that the plea he had offered was 

i 

in satisfaction not only of the first indictment but of the 
second indictment, that there ;^as an exposure involved _n 
the second indictment, and in .response to the court's ques¬ 
tion, "Is there any question in your mind that you are guilty 
of the burglary," petitioner answered, "Of the burglary, 
no. " 

At the hearing on the motion to withdraw the plea, 
petitioner was represented by another lawyer, petitioner's 
mother testified that she had told petitioner to accept the 
plea that was offered because they had just paid the lawyers ; 
$5,000 and couldn't do any more for him. She admitted that ' 
he had two lawyers, and that they had advised that under all j 
the circumstances petitioner should take the plea. 

petitioner testified that he had told his mother 





. s 


tV ' 




and the lawyers that he would not take the plea, but that 
his mother was crying and his father was ill and said that 

! 

he could not afford any more lawyers, and that he answered 
questions under the advice of counsel without understanding 
their legal implications or knowing the elements involved in 

< 

burglary. He said that he wanted to be tried on the earliest 
indictment first. In regard to the question whether he was 
pleading guilty because of the possible exposure in the 

I 

I 

event of a trial and conviction, he said: 

I 

Well, the exposure as I Vas told, would 
be trials in the order of the latest 
indictment first, which would not give 
me much of a defense and no defense at 
all. I had no choice. 


With regard to the second indictment, he said again, "In 
that case, I had no defense." 

* He said that he had heard about the Legal Aid 

Society while he was in jail, but was told that such counsel 
were incompetent. He said that h< had discussed the case 
with his attorneys on more them five occasions. 

The court, in an opinion denying the motion to 
withdraw the plea, stated that the plea was justified under 
people v. Serrano , 15 N.Y.2d 304, 258 N.Y.S.2d 386 (1965), 
and North Carolina v. Alford, 400 U.S. 25, 91 Sup. Ct. 160 


IT-W MM im 


• 






it 


(1970). Judge AJtimari concluded that the defendant did not 
want to admit a forcible rape out of fear of the stigma that 
might attach, but that he admitted all the elements of the 

I 

crime of burglary in the first degree, except that of physical 
injury. The judge ruled that there was no requirement that 


j| the indictments be tried in the order in which they were 

i 

handed up, and that defendant offered no legal grounds for 
withdrawal of his guilty plea, citing people v. Dixon , 29 

I 

•I 

N.Y.2d 55, 323 N.Y.S.2d 825 (1971). The opinion concluded: 

This court is convinced that the defendant, 
an intelligent and articulate individual, 
and who, while just twenty-five years old, 
is somewhat familiar with criminal court 
proceedings, understood the proceedings 
held herein. Moreover, the court notes 
that the defendant has never claimed 
innocence under indictment number 31363. 

'I 

petitioner's letter to the court after his guilty 


plea stated that he could not account for what happened on 

ii ' 

! January 16, 1971, the incident that led to the second indict- 
!j ment, except that he suffered extreme anguish because of the 

■! i 

unfounded charge hanging over him for more than one year on 
the first indictment. However, the extent of corroborative 

i evidence on the second offense was an important factor in 

■I 

jj 

determining the extent of exposure at a trial, and is not 

I ! 

shown in the record. 


8 




The Conduct of petitioner’s Attorneys 

i 

i 

i 

A third possible claim emerges from the papers, 

! 

although not clearly articulated. petitioner's papers are 

i 

well drawn, with copious citations, but are not the product 

i 

of legal analysis. 

I 

I 

The testimony of petitioner's mother on the plea 

j 

withdrawal proceedings suggests that plaintiff's retained 

J 

attorneys, although paid $5,000 by his father,- were unwilling 
to defend him if he refused to plead guilty. There may 

I 

therefore be a basis to argue that his plea resulted from a 


combination of the abandonment of his defense by his retained 


lawyers, his lack of confidence in Legal Aid lawyers, and 


the lack of funds to retain other lawyers who would defend 
i him. 

ij 

i| 

i 

Discussion 


A plea of guilty normally waives all non-jurisdic- 

I 

tional defects in connection with a prosecution. MeMan n v. ! 


i Richardson , 397 U.S. 759, 766, 90 S.Ct. 1441 (1970). There 
|| is no constitutional right to withdraw a guilty plea; with¬ 


drawal depends on the discretion of the judge, in determining 

i! i 

j| whether the interests of justice will be furthered. The 












focus of federal habeas corpus inquiry after the entry of a 


guilty plea is 

the nature of the advice •' d the volun- 

i 

tariness of the plea, no* die existence 
as such of an antecedent, constitutional 
infirmity. 

Henderson, 411 U.S. 258, 93 S.Ct. 1602, 1608 

" l 

I 

I 

I 

States may, however, reserve to a defendant the 
right to post-trial review of non-jurisdictional claims 

! i 

after the entry of a guilty plea. Ihis has been done in 
New York. CPL §§ 210.20, 710.20(3), 710.70(2). In such 
case reserved issues may be presented in a federal habeas 

j . 

corpus proceeding, but only if they were raised in the state 

I 

proceedings. Bergin v. McDougall , 432 F.2d 935 (2d Cir. 


Itollet v. 


(1973) 


1970). 

I 

In this case, the state court judge recognized 
that one of the essential elements of the crime to which 
petitioner pleaded guilty was missing. ttiis may be a relevant 

i 


I factor, but it does not necessarily invalidate the guilty 
plea, for 


An individual accused of a crime may 
voluntarily, knowingly, and understand- 
ingly consent to the inposition of a 
prison sentence even if he is unwilling 

j 


'I 

I 

‘I 





or unable to admit his participation in 
the acts constituting the crime. 

North Carolina v. Alford . 400 U.S. 25, 37, 91 S.Ct. 160, 167 ; 

I 

I | 

I (1970). Bie Court of Appeals in this circuit has recently t 

I 

emphasized the statement in Mr. Justice White's opinion in 

i 
j 

the Alford case that a plea refusing to admit commission of 

a criminal act may be permitted 

when ... a defendant intelligently 
concludes that his interests require 
entry of a guilty plea and the record 
before the judge contains strong evi¬ 
dence of actual guilt, 

400 U.S. at 37, 91 S.Ct. at 167; see United States ex rel. 

1 Dunn v. Casscles, 494 F.2d 397 (2d Cir. March 25, 1974). 


Speedy Trial 

Normally, the entry of a guilty plea prevents a 
defendant from raising speedy trial claims. Brady v. united 

| 

States , 397 U.S. 742, 748, 90 S.Ct. 1463, 1469 (1970). Here 
there is additional evidence of waiver in that the speedy 

I 

i 

trial issue was not presented to the Appellate Division in 
the brief submitted for petitioner. 

In any event, the period of incar aeration, between 


petitioner's arrest on the second offense in January 1971 
and his guilty plea in June of the same year, is less than 











i 





the period that this court has found constitutionally per¬ 
missible. see Wallace v. Kern (E.D.N.Y. 72-C-898, Memorandum 
and Order, March 7, 1974); see people ex rel, Franklin v. 
Warden , 31 N.Y.2d 498, 341 N.Y.S.2d 604 (1973). 

With respect to the first indictment, the delay 
also did not reach constitutional dimensions under the tests 
specified in Barker v. wingo , 407 U.S. 514, 519, 92 S.Ct. 

2182, 2186 (1972). Again the rule applies that one who has 
pleaded guilty 

may only attack the voluntary and intelli¬ 
gent character of the guilty plea by show¬ 
ing that the advice he received from 
counsel was not within the standards set 
forth in MeMann . 

See Toilet v. Henderson , 411 U.S. at 267, 93 S.Ct. at 1608. 
Although the scope of review in this respect may be broadened 
through state laws. New York did not give the right to raise 
the issue of a speedy trial after a guilty plea until 
September 1, 1971, after the plea in this case. CPL 210.20(a) 
Finally, since petitioner's guilty plea to the 
second indictment resulted in effect in a dismissal of the 

i 

first indictment, the time lapse before trial of the first 

i 

indictment is not of constitutional significance. 


<3f 





I 

I 

! 

i 


: Basis of the Guilty plea 

I 

Because a plea of guilty may not be withdrawn at 

I! 

the whim of the accused, the Supreme court has established 

j i 

H 1 

certain requirements which must be satisfied before the plea 
|| ' 

is accepted. The plea must be knowing and voluntary, not 

!j 

ii induced by threats or unfulfilled promises by the prosecutor 

or the judge, and not shown to have been "unfairly obtained 

i| 

or given through ignorance, fear or inadvertence." Kercheval 

i 

v. United States . 244 U.S. 220, 224, 47 S.Ct. 582, 583 

ii 

(1927). 

A strong suggestion to the defendant by his counsel 
or his relatives does not render a guilty plea involuntary; 


unt r such circumstances the plea may well represent a 
reasoned choice after exploring all possibilities in going 
to trial, united States ex rel. Brown v. LaValiee . 424 F.2d 

| 

457, 458 (2d Cir. 1970), cert , denied . 401 U.S. 342 , 91 S.Ct. 
946 (1971). 

Ihe New York Court of Appeals has held that the 
requirements to sustain a guilty plea are not necessarily 
those set forth in the Standards of the American Bar Asso¬ 


ciation or the Federal Rules cf criminal procedure, but are i 

i 

dependent on the circumstances of each case, people v. Nixon, 







21 N.Y.2d 338, 354, 287 N.Y.S.2d 659, 671 (1967). 

In a collateral attack on a denial of a motion to 

withdraw a guilty plea, a federal judge may not evaluate 

the correctness of a state court's decision. United States 

ex rel. Best v. Fay , 239 F. Supp. 632, 634 (S.D.N.Y. 1965), 

aff'd , 365 F. 2d 386 (2d Cir. 1966), cert , denied , 386 U.S. 

998, 87 s.ct. 1319 (1967). The federal court may, however, 

determine whether the defendant's plea was intelligent and 

voluntary in light of the totality of the circumstances. 

The ABA Standards of Criminal justice Relating to 

Pleas of Guilty specify that 

First and foremost, inquiry ensures 
that the defendant actually committed 
a crime at least as serious as the one 
to which he is pleading. 

| 

Approved Draft, 1968, pp. 32-33. 

It becomes necessary to examine the burglary 
statute to «iiich petitioner pleaded, and the statutes which 
apply 'O the other offenses in the indictments. 

At the time of the indictments and the plea, the 

:| 

New York, statutes provided that a person could not be con— 
i! vicced of a sex offense, except sexual abuse in the third 


degree, on the uncorroborated testimony of the alleged 
victim, penal Law § 130.15. 
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Burglary in the first degree, a Class B felony. 


requires proof that some participant in the crime was armed 
with a deadly weapon, or threatened its use, or 

f 

... causes physical injury to any per¬ 
son who is not a participant in the crime. 

penal Law § 140.30(2). Burglary in the first degree xs a 

! class B felony, which is punishable by an indeterminate 

i 

sentence of at least three years and not exceeding 25 years. 

Burglary in the second degree may be established 
by proof of knowingly entering a building with intent to 
commit a crime, if "the building is a dwelling and the entry 

. 

or remaining occurs at night." penal Law § 140.25(2). 
Burglary in the second degree is a Class C felony, punish- 

>' able by an indeterminate sentence of at least three years 

*} 

and not exceeding 15 years, penal Law § /0.00(2)(c). 

In his questioning by the state court judge. 


petitioner admitted that he entered at night and that he had 
the intent to commit a crime, but he refused to acknowledge 

j! 

,1 any actual rape or other crime, or causing "physical injury 

! 

i 

to any person." 

A recent statement concerning the responsibility 
,1 | 
'I of the court in taking a guilty plea is contained in United 

i % ! 

States v. Truglio , 493 F.2d 574, 579 (4th Cir. 1974) : _^ 

it m—as—3-iT-Ta m m «m 15 j 






A guilty plea has been described as 
"perhaps the most devastating waiver 
possible under our Constitution," and 
the obligation of the trial court to 
monitor the constitutional rights of a 
defendant "is not to be discharged as 
a mere matter of rote, but with sound 
and advised discretion." Patton v. 

United States, 281 U.S. 276, 312, 50 
S.Ct. 253, 263, 74 L.Ed. 854 (1930). 

ij 

Since defense counsel did not refer to the 9errano 

!j 

or Alford cases in connection with the entry of the plea, 
and it does not appear that there was a factual basis for a 

II _ 

|i plea to burglary in the first degree, the court did not have 

t 

an adequate basis for accepting the guilty plea. 

I 

If given the right to change his plea, petitioner 
must either stand trial on the second indictment or plead 
guilty to burglary in the second degree. The latter alter¬ 
native may not in itself be helpful, since even burglary in 
the second degree is punishable by a fifteen year sentence, 
but petitioner should be given an opportunity to make that 



decision. 


Since the state court did not consider the extent 
of corroborating evidence, or the fact that the petitioner*s ! 

i 

admissions established only a Class C felony, the federal 
court should not decide those issues at this time. Bergin 
v. McDougall , 432 F.2d 935, supra . 


m- 
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H 

!i 

I 


| 


!! 


The Conduct of petitioner*s Attorneys 

part of the totality of the circumstances that 
must be considered in this case is the question whether 
petitioner's attorneys in fact refused to defend him at a 


trial of the second indictment. Neither of the original 
attorneys was a witness at the motion for withdrawal of the 

i' i 

• « t 

plea. They may have had more knowledge concerning the 
strength of the state's case on corroboration of the second 
offense than appears in the record. This area has not been 
explored. 


Since this issue was not presented to the state 
court, it is not open for review in a federal court at this 
time under the requirement of specific exhaustion of state 


remedies. 


•i 

|; 

ji 

i! 

n 

! 

H 


Therefore, it is not necessary to review in detail 

i 

the comparison between this case and united States ex rel. 

I 

Dunn v. Casscles . supra . 

I 

Matters Remaining Open 

At any further hearing in the state court, it 
would be desirable to have petitioner represented by counsel [ 
who can cross-examine his original attorneys. 


17 
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i 

i 


It is ORDERED that the petition be dismissed for i 
failure to exhaust state remedies, without prejudice to 

i 

renewal if further post-conviction proceedings in the courts 
of New York State are unsuccessful. 
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MEMORANDUM AND ORDER 


Petitioner, in state custody under a ten year 
sentence for burglary in the first degree, seeks a federal 
writ of habeas corpus. 28 U.S.C. § 2254. 
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Facts 

This is the third time the court has had occasion 
to consider the matter. By Memorandum and Order dated June 26, 
1974, the petition was dismissed for failure to exhaust state 
remedies, without prejudice to renewal. In a Memorandum and 
Order dated June 23, 1975, after petitioner's state remedies 
had been unsuccessfully exhausted, the court designated an 
attorney, pursuant to 18 U.S.C. § 3006A(g), to present petition¬ 
er's arguments. A brief recitation of facts is necessary, 
without repeating all that was said in the prior Memoranda. 

Petitioner was indicted in January 1970 for rape 
in the first degree, sodomy in the first degree, sexual abuse 
in the first degree, and assault in the second degree. The 
alleged victim had filed her complaint in November of 1969, 
and was examined in a felony hearing on December 2, 1969. The 
petitioner was released on $2,500 bail, and remained at large 
and untried at the time of his arrest in January 1971 on a 
second charge. On March 9, 1971, the petitioner was indicted 
for the second time, on charges of rape in the first degree, 
burglary in the first degree, and possession of burglar's 
tools. The petitioner was remanded to the Nassau County Jail. 
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On June 23, 1971 before Nassau County Court Judge 
Francis X. Altimari, the defendant entered a plea of guilty 
to the first degree burglary count in the second indictment, 
in satisfaction of the remaining counts in both indictments. 

On June 30, 1971, before sentence was imposed, the petitioner 
sought to withdraw his guilty plea on the ground that it was 
the product of his extended incarceration and the coercion of 
his weeping mother and terminally ill father. 

A hearing on the motion to withdraw the guilty plea 
was held in the state court on October 29, 1971. The motion 
was denied with an opinion dated December 23, 1971. Sentence 
was imposed on January 7, 1972. The judgment of conviction 
was affirmed by the Appellate Division. People v. Harned, 

40 A.D.2d 952, 337 N.Y.S.2d 995 (2d Dept. 1972). Leave to 
appeal to the New York Court of Appeals was denied on January 
29, 1973. 

Petitioner thereupon filed his petition for habeas 
corpus in this court. That petition asserted the denial of 
his right to a speedy trial and that his guilty plea was 
either coerced or based on an equivocal admission of guilt. 

In its Memorandum and Order dated June 26, 1974, this court 




found petitioner's claims to be without merit, but dismissed 
the petition without prejudice to renewal, so that two other 
possible grounds for collateral attack on the guilty plea 
might be presented to the state court. These two grounds were 

(1) that the proceedings on the guilty 
plea showed only facts necessary for 
burglary in the second degree, and 

(2) that his attorneys refused to defend 
him at a trial even though they had 
received a substantial fee. 

Petitioner presented these claims on his further 
application to the state court. The petitioner alleged that 
at the time of his decision to change his plea, his mother 
told him that the lawyers had been paid $5,000 and that his 
parents could afford nc further expense. Petitioner contends 
that his two attorneys refused to represent him at trie 1 , 
thereby leaving him no alternative to pleading guilty. 
Petitioner was cognizant of the availability of Legal Aid 
Society assistance, but disdained such counsel as incompetent. 

Petitioner asserts that his two attorneys promised 
to appear at the 1971 hearing to withdraw the guilty plea, but 
that they failed to do so. The minutes of the adjourned 
sentence hearing of August 20, 1971 show that petitioner 
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requested his attorneys' presence at the hearing and that 
the attorney who represented him there promised to attend and 
to ask his co-counsel to attend as well. 

Petitioner's original attorney disagreed with his 
attempt to withdraw the plea. The court therefore stated 
that it would assign other counsel to argue the motion for 
withdrawal. That motion was heard on October 29, 1971, with 
petitioner represented by different counsel. His prior at¬ 
torneys were not present, and there is no indication that 
there had been any effort to subpoena them to attend. 

At that hearing, petitioner's new counsel called 
the petitioner's mother and petitioner himself to testify. 

Uhen the Assistant District Attorney sought to question them 
on what the original attorneys had told them before the 
guilty plea, petitioner's new counsel objected tocpestions 
concerning privileged communication, even though the judge 
expressed a desire to hear about their fee. 

Petitioner's second remaining claim is based on 
the absence in the proceedings for the entering of the guilty 
plea of any factual basis for an element necessary for burglary 
in the first degree - namely, the element of physical injury 
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to a person not participating in the rime. 

As stated in this court's Memorandum and Order of 
June 26, 1976 (p. 15), petitioner admitted in his questioning 
at the time of the change of plea, that he entered the dwelling 
at night and that he had the intent to commit a crime, but he 
refused to acknowledge any actual rape or other crime, or that 
he had caused any "physical injury to any person," as required 
for burglary in the first degree under Penal Law $ 140.30(2). 

Petitioner, who had completed two years of college, 
acknowledged to the court that his exposure for sentence 
would be very severe on trials where he was charged with two 
separate rapes, one allegedly performed on November 15, 1969 
and the other on January 16, 1971. The questioning continued 
(p. 5): 

"THE COURT: And that is part of the 
consideration here? 

THE DEFENDANT: Yes, it is. 

THE COURT: I indicated to you if I 
accept this plea, the sentence of this 
court will not exceed incarceration in a 
state penitentiary for more than fifteen 
years, do you understand that? 

THE DEFENDANT: Yes, I do." 
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With sepcific reference to the rape charge, the 
court asked (p. 8): 

"THE COURT: Was there an attempt to 
commit the rape? 

THE DEFENDANT: It was an intent." 

At the hearing on withdrawal of the plea, when the 
petitioner was cross-examined concerning motivation, he stated 
(p. 21): 

"A. Well, the exposure as I was told, 
would be the trials in the order of the 
latest indictment first, which would not 
give me much of a defense and no defense 
at all. I had no choice. 


Q. So that you felt you would oe convicted 
and that you would get a tremendous sen¬ 
tence, is that correct? 

* A. When one has no defense he is 
going to be convicted." 

At pp. 23-24: 

"Q. And what did you feel the result 
would be if you were convicted? 

A. An extended incarceration. 

Q. Extended beyond a period of fifteen years? 

A. Possibly. 

Q. And that is the reason that you took the 
plea? 
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A. It is one of the reasons, yes. 


On November 14, 1974, the state court denied the 
habeas corpus petition without a hearing. The court concluded 
from the record that since petitioner had appealed from the 
denial of his application to withdraw the plea 

"... either the ground now raised was 
previously determined upon the merits 
upon such appeal (CPL 440.10 (subd. 2(a))), 
or is currently appealable (CPL 440.10 
(subd. 2(b))), or, although sufficient 
facts appeared upon the record to have per¬ 
mitted review upon an appeal, the defendant 
unjustifiably failed to raise the issue 
(CPL 440.10 (subd. 2(c))). In any event, 
this application must now be denied. 

(CPL 440.10 (subd. 2))." 

Application for leave to appeal to the Appellate Division of 
the Supreme Court was denied on January 28, 1975. 


The petitioner renewed his habeas corpus petition 
before this court on March 5, 1975. The petitioner also filed 
a motion for release on bail while his habeas corpus petition 
was pending. This court in its Memorandum and Order dated 
June 23, 1975 denied petitioner's motion for release on bail 
and designated Harold Schwartz, Esq., as attorney for petitioner. 
The parties have now filed memoranda of law with the court. 
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Discussion 


The two claims raised by petitioner in this appli¬ 
cation for habeas relief: (1) the claim of abandonment by his 
counsel, and (2) the claim that the guilty plea proceedings 
failed to show facts necessary for all of the elements of 
burglary in the first degree, will be considered separately. 


Petitioner has now satisfied the requirements of 
exhaustion of state remedies, since the state courts have had 
a "fair opportunity" to consider his constitutional claim. 
United States ex rel. Leeson v. Damon, 496 F.2d 718 (2d Cir.), 


cert, denied, 419 U.S. 832, 95 S.Ct. 216 (1974). 


Abandonment by Counsel 

Respondent contends that petitioner had two oppor¬ 
tunities to raise the claim of abandonment: at the hearing on 
the motion to withdraw the plea, and on appeal. 


Petitioner here contends that he was induced to 
plead guilty by his counsels' refusal to represent him without 
a further fee, if he went to trial. However, petitioner's new 
counsel failed to produce any testimony relating to the 
alleged threats to withdraw from the case and further objected 
to the respondent's questioning concerning conversations with 
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prior counsel. Counsel may well have reasoned that his pre¬ 
decessors' testimony would prove unhelpful on the issue of 
abandonment and might boomerang on other issues. 

Consistent with the teachings of Fay v. Noia, 

372 U.S. 391, 438, 83 S.Ct. 822, 849 (1963), the record be¬ 
fore this court demonstrates that petitioner and his counsel 
at the hearing to withdraw the guilty plea "deliberately by¬ 
passed the orderly procedure of the state courts.. . . 

In the absence of any valid claim that petitioner's 
original attorneys denied him his right to the aid of counsel, 
the plea appears to have been voluntary. The appropriate 
standard, as stated in United States ex rel. Brown v. LaValle , 
424 F.2d 457, 461 (2d Cir. 1970), cert , denied . 401 U.S. 942, 
91 S.Ct. 946 (1971), is whether the plea was 

"the product of a rational assessment 
of the situation, based on the relevant 
consideration advanced by those who 
had petitioner's welfare at heart." 

Petitioner's present counsel now attacks the 
attorney who represented him on the motion to withdraw the 
plea, saying that the attorney did not confer with him before 
the hearing and did not inform him ahead of time that he 
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would oe a witness. This claim is not supported by the 
petition, and was first raised in the brief of the third 
attorney. The record of the hearing does not indicate that 
the second attorney was shockingly incompetent. No charges 
against the second attorney were presented to the state court 
on petitioner's latest application, so as to justify making 
this a ground for federal habeas corpus. Even if the matter 
were properly before this court, there is no adequate basis 
for a finding that petitioner was denied effective assistance 
of counsel on his motion to withdraw his guilty plea. 

factual Basis for the Guilty Plea 

The transcript of the petitioner's entry of his 
plea of guilty to burglary in the first degree establishes 
clearly that the element of physical injury required for that 
degree of crime was not admitted. 

In light of the close similarities between burglary 
in the first and second degrees. Penal Law §§ 140.30, 140.25, 
proof of the necessary elements was not estaulished by 
petitioner's admission in open court, on several occasions, 
that he was guilty of "burglary." 


T 
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Technically, the record is deficient in showing 
that defendant was in fact guilty of burglary in the first 
degree. New York law is clear that "the mere mouthing of the 
word 'guilty' may not be relied upon to establish all the 
elements of [the] crime." People v. Serrano , 15 N.Y.2d 304, 
308, 258 N.Y.S.2d 386, 388 (1965). The Serrano case also 
established the right of a defendant to plead guilty in order 
to avoid exposure to the risks of trial, even if all the 
essential elements of the crime are not admitted. The court, 
however, set forth a procedure for accepting such a plea, 
stating (15 N.Y.2d at 309-10; 258 N.Y.S.2d at 389): 

"It was, . . . his duty to refuse the 
plea and order the trial continued or, 
more appropriately, to advise the de¬ 
fendant that his admissions did not 
necessarily establish guilt of the crime 
to which he was pleading and to question 
him further both with regard to his story 
of the crime and as to the possible dis¬ 
position of his request to change his 
plea. (Citation omitted]. Of course, 
once so advised that his version of the 
crime is not consistent with the charge 
to which he is pleading, a defendant might 
still wish to plead guilty, perhaps to 
avoid the risk of conviction upon a trial 
of the more serious crime charged in the 
indictment, and such a plea could be 
accepted by the court. The fact remains, 
however, that, before accepting a plea 
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"of guilt where the defendant's story 
does not square with the crime to which 
he is pleading, the court should take 
all precautions to assure that the de¬ 
fendant is aware of what he is doing. 

Manifestly, no such cautionary effort 
was here made." 

The court in this case did not follow the requirements of 
the Serrano rule. 

The question remains whether this error deprived 
the defendant of any substantial constitutional right. 

The Serrano case involved a plea of guilty to murder 
in the second degree, which resulted in a sentence to a prison 
term of thirty years to life. Here the defendant was told that 
he faced a maximum sentence of fifteen years, and he was 
actually sentenced to ten years. Burglary in the first degree 
carries a maximum sentence of twenty-five years. 

The Supreme Court dealt with the requirements of a 
guilty plea in McCarthy v. United States , 394 U.S. 459, 466, 

89 S.Ct. 1166, 1171 (1969), where it interpreted F.R.Cr.F. 

Rule 11 to require that a federal district judge address the 
defendant personally and determine that the plea was voluntarily 
made with an understanding of the nature of the charge. The 
court stated: 



I 



"[I]f a defendant's guilty plea is not 
equally voluntary and knowing, it has 
been obtained in violation of due pro¬ 
cess and is therefore void. Moreover, 
because a guilty plea is an admission 
of all the elements of a formal criminal 
charge, it cannot be truly voluntary 
unless the defendant possesses an under¬ 
standing of the law in relation to the 
facts." 

Subsequent decisions have recognized the applicability of 
the McCarthy decision to state defendants. Foykin v. Alabama , 
395 U.S. 238, 243 n. 5, 89 S.Ct. 1709, 1712 (1969); North 
Carolina v. Alford , 400 U.S. 25, 91 S.Ct. 160 (1970). Alford 
denied that he committed murder, but said that he was pleading 
guilty to murder in the second degree because he faced the 
threat of a death penalty if he did not do so. The Court 
stated (400 U.S. at 37, 91 S.Ct. ct 167): 

"An individual accused of crime may 
voluntarily, knowingly, and under¬ 
standing^ consent to the imposition 
of a prison sentence even if he is 
unwilling or unable to admit his par¬ 
ticipation in the acts constituting 
the crime." 

In the McCarthy case, the court stated that 
explanation of the elements of a lesser included offense 
"would seem a necessary prerequisite to a determination that 
he understands the meaning of the charge." 394 U.S. at 467, 
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n. 20, 91 S.Ct. at 1171. Put the court also quoted the state¬ 
ment from Kennedy v. United States , 397 F.2d 16, 17 (6th Cir. 
1968), that "(Mjatters of reality, and not mere ritual, should 
be controlling." 

State court guilty pleas have also been held to be 
subject to the requirement of the McCarthy rule that a plea 
"cannot be truly voluntary unless the defendant possesses an 
understanding of the law in relation to the facts." In Walker 
v. Caldwell , 476 F.2d 213, 218 (5th Cir. 1973), the court said 
that 

"Providing this 'understanding of the 
law in relation to the facts' is the 
function of the accused's appointed 
counsel." 

The importance of assuring that a defendant under¬ 
stands the nature of the charge to which he pleads guilty is 
emphasized in two authorities cited by the Supreme Court in the 
McCarthy case, supra , at 1171 n. 17. Newman, Conviction^ The _ 
Determination of Guilt or Innocence V?ithout Trial ; ABA 
Standards Relating to Pleas of Guilty, § 1.4(a). Failure to 
inform a defendant that second degree murder required proof of 

■IS, 

intent to cause the death of the victim resulted in vacating a 
plea of guilty in United States ex rel. Morgan v. Henderson, 
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(N.D.N.Y. 73 Civ. 440), aff’d , 316 F.2d 897 (2d Cir. 1975), 
petition for certiorari granted , Oct. 6, 1975, 44 LW 3178. 

The circumstances in this case are unusual. Petition¬ 
er understood that he faced two serious charges of rape, to¬ 
gether with lesser counts in the indictments. His admissions 
at the time he entered his pl ea showed all the elements necessary 
to establish guilt of burglary in the second degree. He did 
not claim to be innocent of burglary, and recognized that he 
would probably be convicted on one of the rape indictments. 

He had a promise from the prosecutor and the court that he 
would not be sentenced to more than fifteen years, which is 
the maximum sentence for burglary in the second degree. Second 
degree burglary is a lesser included charge in an indictment 
for first degree burglary. Penal Law § 140.30. 

Thus while the ritual required by the Serrano and 
McCarthy decisions was not complied with, the reality of the 
situation shows that the plea was voluntary and that it was 
knowingly made, with knowledge of the major charge and of his 
exposure on the burglary charge. 

The case has some analogy to Cabrera v. United States, 


357 F.Supp. 1380 (S.D.N.Y. 1972), where a guilty plea was 
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accepted before the McCarthy holding, without compliance with 
Rule 11. Defendant had already been sentenced to a term of 
fifteen to sixteen years instate prison on a state narcotic 
charge. The United States Attorney had agreed that if he 
pleaded guilty to the federal offense, he would receive either 
a suspended sentence or a sentence concurrent with the state 
prison term. Judge Motley found that even if he was not in¬ 
formed of the elements of the charge to which he was pleading 
or the consequences of a conviction, it was unlikely that he 
would have made any different decision had he been fully in¬ 
formed. She further stated: 

"It is difficult for a petitioner to 
show that his ignorance of the range 
of penalties provided for his offense 
contributed to his decision to plead 
guilty . . . [when] the record affords 
strong evidence of a plea bargain." 

Id. at 1382. 

See also Grant v. United States , 451 F.2d 931, 933 (2d Cir. 1971) 
(dictum). 


Harmless Error 

The failure to establish the element cf physical 
injury is harmless error under the circumstances of this case. 
The Supreme Court in dealing with federal constitutional error 
has said that it cannot be disregarded unless it is harmless 




beyond a reasonable doubt. Harrington v. California, 395 U.S. 
250, 89 S.Ct. 1726 (1969); Chapman v. California , 386 U.S. 18, 
87 S.Ct. 824 (1967). Chief Judge Traynor has suggested that 
the question should be whether there is a "high probability" 
that the error did not affect the result. R. Traynor, The 
Riddle of Harmless Error , 35, 44-51, 80-81 (1970). The Second 
Circuit Court of Appeals has described the issue as being 
whether there is a "significant chance" that evidence would 
have induced a reasonable doubt in the minds of jurors. 

United States v. Rosner, 516 F.2d 269, 273 (2d Cir. 1975); 
United States v. Eonanno, 430 F.2d 1060, 1063-64 (2d Cir.), 
cert , denied . 400 U.S. 964, Q1 S.Ct. 366 , (1970); United 
States v. Miller . 411 F.2d 825, 832 (2d Cir. 1969). See also 

Rothschild v. State of New York , _ F.2d _ (2d Cir. Sept. 

25, 1975) (Slip Opinion at 6197). 

For non-constitutional errors, the New York Court 
of Appeals has used the phraseology of "a significant proba¬ 
bility" as a standard for reversal. People v. McAuliffe . 

36 N.Y.2d 820, 370 N.Y.S.2d 900, 901 (1975); People v. Crimmins 
36 N.Y.2d 230, 367 N.Y.S.2d 213 (1975). 
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Under any of these standards, it appears to the court 
to be immaterial whether petitioner was in fact informed of the 
difference between burglary in the first degree and burglary 
in the second degree. 

Petitioner's counsel in this court, Harold Schwartz, 
has presented the issues fully and clearly and in a profession¬ 
al manner. 


It is ORDERED that the petition be dismissed. 




Exhibit E 



HPfPI appppiBBiPI 



f. 

* I 


!-7 q 


/-V ^ 


DISTRICT CO’ T RT CF THE (MRJTY OF NASSAU 
FIRST DISTRICT : UINFOLA, FART VI 


PEOPLE OF THE STATS OF NSW YORK, 


-af^einst- 

EDWARD H. RARNSD, JR. , 


Defendant. 


Before: 


HON. LYMAN a HALL 
District Court Judge 


Index if Fel 1902 
1903 


FILED * 

,, „ l.» CLKliC’.S r Tif* 

9. s. D/sr.rcr coJ.;f io, n.y 
JUl. L 3 id/j 


time a m. 

^ PM, 


December 2, 1969 
Mlneola, New York 


APPEARANCES: 


1 

I 


WILLIAM CAHN, Esq. 

District Attorney, Nassau County 
County Courthouse 
Vineola, Hew Yoric 

By: RONALD BRFCFF, Esq., Assistant District Attorney 

RICHARD C. SCHULZ, Esq. 

Attorney for Defendant 
362 Willis /.venue 
Mlneola, New Yoik 


ipi 


FELONY EXAMINANT OH 


Martin Kern 

Official Court Reporter 


£jelu'b'rt e~ 








l'»» • ■/•• 


Ohlhausen - direct 


3 


* 



• X 2 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


THE CO* T RT: People against 
Edward R. Harned, Jr. 

MR. BEXCFE: People ready. 

MR. SCHULZ: Defendant ready. 

THE COURT: VC have two chnrrres 
here against Edward H. Harned, Jr. Do 
you consent that they both be tried at 
the sane time? 

MR. SCFUJLZ: Yes, we would concent 

to that, your Honor. 

MR. BEKOFF: Det. Ohlhausen. 

DET. JOSEPH OHLHAUSEN, Shield #17*, 
attached to the 6th Preoinct, Nassau County, 

Police Department, having first been duly 
sworn by the Judge of the Court, testified 
as follows: 

DIRECT EXAMINATION BY 

MR. BEXOFT: 

Q Detective, on the 15th day of November, 1969, 
were you a meatier of the Nassau County Police Department? 
A Yes, sir. 

Q On that occasion, did you have on opportunity 
to investigate a raoe? 
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A 


Yes 



tf* 



Ohlhausen - direot 

During the coarse of that investigation 


Sid you speak to someone? 


Who MRS that? 


Edward HartiCd 


la that person present In the courtroom 


8 today? 


Point him out to me. If you see him 


The man in the green tie and shirt and brown 


Jacket 


MR. SCHULZ: We concede it 


MR. BEEOFF: Thank you. Counselor 


Q Where did you speak to him? 


In his home; aoartaent 


In your own words. Detective, please tell 


the court exactly what happened. First tell us the 


tine? 


I went to 


THE COURT: What date? 


THE WITNESS: November 15 


THE COURT: All right 
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Ohlhauseri - direct 


I went to 55 Tulip Avenue, Floral Paric, build¬ 


ing 5, apartment #4, a young man answered the door, 


identified h.uself as Edward Hamed, and I identified 


myself as Det.Ohlhsusen. I asked him if he had an 


M 0 automobile, color blue. He said yes. Re said, * 


is this in regard to speeding. I said, no, it isn't.’ 


It's in regard to a rape* He then said, "Did that girl 


claim I raped her?* I said, "Before you say anything ' 


else, let me advise you of your rights." He started 


to eay something else and I told him to keep Quiet un¬ 


til I finished advising him of his ri^itc. I then 


advised that - - 


Q, Let's not go into that right now, if you 


pleare. Detective. After you advised him of his rights, 


what did he 6 ay? 


He 8j id that he rofused to answer any questions. 


T then said, well, I said, I only have one side of the 


story. 1 was going to ask you to tell me what you 


know about this, and he said - - well, he said she was 


willing. I said this is a rape case and he then told- 


me that this girl is a tramp, and that he went up to' 


Port Washington, he called it the cliffs, and he told 
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if 
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Chlhausen - direct 
- cross 

me that the kids go un there In this area and that 
he va8 parked near someplace whore there was Borne 
building going on right now. He said he did? 
put a blanket on the ground and that while he was 
on the blanket with the girl, she keot saying, I 
want to go home, I vent to go home, and he said that 
he got tired of hearing It and he got up, they both 
got In the car and he drove her home. That's about 
the extent of the conversation with him. ’ 

Q Did this conversation revolve about one 
Carol McCormick? 

A .Tl- 2 , sir. 

MR. B^SCOFF: I have no further 

questions. Detective, at this time. 

CPC SS-TDCAV T HATTON BY 
MB. SCHTTL": 

0, Det. Ohlheusen, when you got to the 
Harned residence, were you alone at that time? 

A Ho, sir. 

Q. You had a nartner with you? 

A Yes, sir. 

Q Did you both go In the house together? 










Ohlhausen - cross 


Vho opened the door for you? 


Edward Hamed 


That Is the defendant 7 


Did you observe what he had been doing 


8 Just before he opened the door - - withdraw the ques¬ 


tion. How was he dressed? 


Do you recall observing whether or not 


he was having a cup of coffee when you arrived? 


Did you observe whether or not he was 


16. sitting in the livingroora reading a magazine? 


Did he appear nervous? 


Objection 


I couldn*t say 


conclusion 


You characterised the defendant*s state¬ 


ment to you as being candid and hor.est? 
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Ohlhausen - cross 8 

KR. SETOFF: Objection. 

THE CCHRT: Objection sustained. 

Q Detective, from whom did you obtain the In¬ 
formation regarding the defendant's name? 

MR. BHTOFF: Objection. 

THE CO’TRT: No, X will permit that. 

A From the complainant. * 

Q Did she give you both the first name and 

the cur name? 

A She told ne his name was Eddie Horned.’ Sho 
didn't tell ne his none was Horned. She spelled his 
name, she didn't know how to pronounce it. 

Q Did she spell it correotly? 

A H-a-r-n-'e-d. 

Q Did you pet the information concerning 

the defendant's car from the same source? ' 

A Ye 3 , sir. 

Q Tell us how she described the oar? 

A She said it was a dark blue V 0, and that the 
beck of the car vns smashed in, had cone damage on it.' 


Did che also tell you where she had been 


that night? 


I 

p 
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Ohlhausen - cross 
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>'?. Objection, Judge. 

IT??! 00 TT RT: *hy ore you objecting? 

HR. PHYO?’ 7 ': It's oil hear-say. 

THT! OO'TR!?! He can waive hear-say 
of the People's witness. 

MR. BRYOFF: I'n not waiving it. 

THF CO fr RT: No, but he can. You 
don't have the ri$it. He has a rlc$it to 
valve hear-coy. You don't have any cay 
over hear-say on a People's witness. 

You can object to hear-say when he calls 
his witness. 

THF VTTN3SS: Hay I have the 
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17 


Q 


evening? 


19 

A 

20 
21 


Yes, 

Q 


22 

23 


24 


25 


question? • ' 

Did she tell you where she had been that 

# 

sir. 

Tell us what she told you. 

HR. PFYOFT: An-aln, Judge, T am 
going to have to object. 

THY COURT: You have a blanket 
objection to these forms of questions. 







Chlhr.usen - cross 


he told r.e they had been to the CaneXot Inn 


Did she tell you anythinc? further In 


rerard to the Canelot Inn? Did she tell you what 


hardened at the Canelot Inn? 


She told ne she net a boy at the Canelot Inn 


VI11 you tell us what she told you In that 


She stated that the boy had asked her to dance 


Did she state that she had known the boy 


before? 


Did she tell you that she had never seen 


hln before? 


Did she tell you that they had danced? 


Did she tell you how lonnj she stayed v/ith 


the boy at the Canelot Inn? 


I don’t recall the time exactly 


> c v 4 v; 
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Ohlhnusen - cross 


Yes, sir. 


Did the complainant give you that infor¬ 


mation ns to the location? 


Yes, sir. 


Diet you take a statement from the do- 


fendar.t - - withdrawn. Did you take a statement from 


the complainant? Did you take a statement from the 


complaining vltnees? 


I’m sorry. I thought you said you withdrew the 


cuestlon. 


I asked you if -ou took a statement from 


the defendant and I withdrew that, t-hat I meant. 


did you take a statement from the complainant? 


Yes, I did. 


Vi 11 you produce the statement? 


HR. PEkOF?: No, sir, I will not. 


THH OCHfRT: T on direct inf? you to 


oroduce it. 


MR. BH'CO??: The complainant is not 


on the stand. This is the detective 


testifying. 


TNR 0DHR7: All right, she gave him 
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Ohl hausen - cross 


that at r.t Rnc nt 


MR. BHSOFF: He is not entitled 


to Bee it. If the complainant test! 


THE <TUR' 


Have you pot the statement with you? 


MR. B'SCOFF: Judge, again this 


isn't a discovery and Inspection. Tne 


only time they are entitled to impeach 


the credibility of the witness 


THE COURT: I an directing him 


to produce the statement 


THE WITNESS: I don’t have the 


original that was sent 


THE COURT: 18 that a copy? 


This lea copy of 


THE WITNESS 


the original. The original was hand 


written 


THE COURT: Show it to counsel 


MR. SCHULZ 


I don't have any 


further questions of the detective 


MR. BETOFF: I have no re-direct 








HsCornlck - direct 


Vay I have a five 


clnute recess, your Honor? 


7HS COURT 


All right 


Call your next witness 


Court 


CAROL J U K T5 HcCORHICK, 
residing at 93 Webster Avenue, 

Port Washington, Hew York, having 
first been duly 8v;om by the Judge 
of the Court, testified aa follows 


T an going to ask you to speak up so. wo 


Carol, do you recall the evening of 


November 15, 1939? 


It was on the 14th 


J)o you recall the 14th? 


Where were you that evening? 
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• 

1 

A 

I went to the Caaelot with tvo girlfriends of 


• 

2 

mine. 




© 

3 



THY COURT: Vaa it the morning of 


4 








the 15 th? 



5 






6 



TKK WTTNFSS: No, it was at night- 



7 



tine on the 14th, Friday night. 



8 



MR. BF^OFF: This incident happen¬ 



9 



ed on the coming of the 15th. Right 



10 



now we are talking about the night of 



11 



the 14th, before the Incident at the 



12 





3 • 




bar, the discotheque, if you will. 



13 





« 3 

J*® 

14 



THK COURT: All right. 


O U 
o o 





15 


Q 

Nhat tine did you get to the C&nelot, 



16 

that 

evening, do you recall? 



17 

A 

About 

10 o'clock. 



18 


Q 

You were there with tvo girlfriends? 



19 

A 

Yes. 




20 


Q 

Did there come a time when you prepr.rcd 



21 






22 

to leave? 



© 

23 

A 

Yes. 

- 



24 



Nho did you leave with? 


•• 

25 

A 

I left with a boy that asked - - you know, he 
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KoCornlck - direct 16 

asked ne if I'd like to leave with him. 

Q You net bin that evening 

A Yes. 

Q Had you ever known bin before 7 
A No. 

Q ^id you ever have sexual relations with 
hira before 7 
A No. 

Q Okpy. /bout what tine did you leave? 

A About a quarter after one. 

Q How did you leave? 

A I don't understand. 

Q Did you leave by car, by bus or did you 

walk ? 

A By car. 

Q Whose car was it? 

A r ddie'e car. 

Q ’..hat kind of car was it? 

A A dart blue M G. 

Q What did you say happened after that, Carol? 
A He drove ne hone to ny house and I tried to get 


25 


out of the oar but I couldn't find the door 
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McCormick - direct 


ft Before you got home, did you ever find 


out hi 8 name? 


Yes, I asked him hl3 last name. 
Q vhen did this happen? 

On the way home. 


Q Tell us about that? 

A Well, at the discotheque we introduced our¬ 
selves and he asked me my name and he told ne his. 

Then on the way Home I asked him vhat his last name 
was. I didn't understand him, so he spelled it. 

That*8 the only thing I remember about it. 

ft Vhat happened when you got to your home? 

A I tried to get out of the car door and I couldn't 
find the door, and you know, the door handle, so I 
asked him if he could please ouen the door for me 
end he didn't answer me. Then when I found the door, 
it wr.s locked md T still couldn't open it. I opened 
it and then he Just took off. 

ft Before ho took off, '**d you have my con¬ 

versation in the car? 

A Yes. He asked me If I would like to go for a 
drink. I said no, I want to go hone. 
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McCormick - direct 18 

Q, Incidentally, Carol, did you have any¬ 
thing to drink that evening at the Camelot Inn? 

A No, I didn't. 

Q, Vhat else happened In the car; anythin,? 

else? 

A Yes, he tried to kiss ne, and I kept on push¬ 
ing him away from me. I kept on telling him I had 
to go home because it was already late sb it was. 

■ q vhat happened then? 

A Then I got the car door open and he Just took 
off and went throu^i a red light on the coi’ner near 
my house, and passed my house and I kept on asking 
him where was he going and he wouldn't answer me 
and 1 told him I had to go hone, he didn't soy any¬ 
thing. He said I'll bring you home in a few minutes. 
Then he went through - - he turned left on the boule¬ 
vard going down to Sands Point. 

THE COURT: All right. Did you 
eventually fret to Sands Point? 

THE WITNESS: Yes. 

THE COURT: AH right. 

q Vhat happened when you got to Sands Point 
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He vent down nil the way to the end of the 


road and then he backed up and tamed into a dirt 


lot and then he turned off the light and backed up 


end I vented him to bring me hone. I didn’t want 


7 to go there. Then he said, well, if you want to 


8 go home now, you have to walk home, so X got out 

of the car to wclk hone end he started running after 


me, end then he pulled my am and he led me back to 


;he car by holding me behind my neck and he said I’ll 


bring you hone now. Then I opened the door to get 


in and he wouldn’t let me in. He slammed the door 


15 and he was shaking me, you know, holding ny two arms 


and I tried to get away from him but he was holding 


me too tight. Then he slapped me, telling me to 


shut up because T was screaming 


A On the left side of my face 


All right 


Then T kept on screaming, you know, for him to 


24 let me go because he was hurting me, and then he 
55 twisted my arm and pushed me over the back hood of 
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O 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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22 

23 

24 


his car on my stomach and then he turned me over 
end he slopped ne again hard. 

Q Vhere did he slap you again this time? 

A The l*ft side of ny face and on ray ear. I 
started crylnr: because ny ear hurt. It kept on 
ringing and I couldn't hear anything. He was hurt¬ 
ing ne. Then he told ne if T didn't shut up and 
cooperate that he'd hurt ne even more. He pulled 
down ny pants end he pushed ne away from the oar, 
and frot n blanket out of the car and eat me down on 
the blanket, and I tried to Ret away fron him but 
he kept cn saying if I didn't cooperate that he'd 
bp.sh in ny teeth and asked me If I'd like to have 
ny teeth bached in and I said no. Then he took off 
ny pettl-pants and tights of my left leg and tried 
to Ret his hand up ny dress, and I was holding my 
am close to my chest end he kept on taking then 
away from ny cheat. Then he said, now if T didn't 
cooperate that he'd hurt me, so I did what he nnid. 
Then he stood me up again and he - - 

CJ Excuse ne, when you said you did what he 


25 


said, vhat did you n^an by that? 
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I did whatever he told ne to 


Vhat happened then? 


Then he made me stand up and he then undressed 


5 me end took off all ray clothes and lied me dovn on 


6 the grass and got In between my legs and he lied on 


You have to tell me whnt he did when he 


was on top of you, Carol 


He stuck his penis Into my persons! area 


How long did he remain Inside? 


About two minutes 


vhat happened then? 


Then he knelt dovn 


do you want me to tell 


He asked ne if T knew how to blow a guy and I 


said no. He snid, well, you’re going to have to learn 


21 30 he made me sit up and put his hano3 behind my neck 


22 and he pulled me close to him and I tried to push him 


he stuck his penis In my mouth and he held 


away, «n 


my mouth, my head close to him. Then he lied me "own 


arrnin and he lied on top of me and stuck hie penis 













McCormick - direct 22 

1 into ny personal area, and I don't recall how long 

2 that lasted, because I was looking over to my right 

3 the whole time. I was crying. Then he knelt again 

4 and he made me - - he stuck his nenis into my mouth 

5 

a^ain by holding his hands behind my neck. Then he 

6 

7 pushed ne down again and he stuck his penis into my 

8 personal area for the third time and then he Just 

9 got up and gave me my clothes and told me to get in 

10 the car and he'd take me home. 

11 q What happened then*? 

12 

A He asked me whether I was going to tell ray 

13 i 

parents and I Just said nothing. Then he said are 

14 

15 you going to tell the polioe - - well hfe made it in 

16 e statement saying, you're not going to tell the 

17 police, are you, and.-1-said no. Then he stopped 

18 in front of my house and I got out and he Just took 


{R. BHFOFF: Thank you 


no further ouestlons of this witness 


CFO SS-HXAMINA' 7 ’ION BY 
MR. SCHULZ: 


Is it Kiss McCormick or Mrs.? 
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ViBS. 

q You never have been married, have you? 

IJo. 

TITO COURT: Row old are you? 

THE WITNESS: Eighteen. 

THE COURT: Do you go to school? 

THE WITNESS: Yes, I go to the 
Mendell Medical and Dental Assistant School. 

THE CC’TRJ:T: All right. 

Cl Do you have any children? 

HR. BSYOFF: Objection, your Honor. 

THE CO’TRT: Objection to what? 

MR. BTJKCrF: The question he asked. 
Counselor asked if she ever had any child¬ 
ren and I objected, 
d Do you have any children? 

HR. BEY07T: Again I an going to 
renev; ny objection as to whether or not 
ehc did have any children. It's completely 
irrelevent. The only issue as to anything 
pertaining to this witness* s sexual be¬ 
havior is whether she had sexual relations 



• t 
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24 


r 



vith this defendant before this date. Other 


ns are corr^le tely irrelevent, your 


TrT? COPR?; I will permit the 


question 


Did you ever have any children? 


VHien did you have a child? 


Objection 


u SCHULZ: I think I have a 


right to aak tliat question 


I will Unit it to 


one question. Was it prior to this 


Did you have a child 


prior to this episode or ns a result of 


? H 00117?!’: Prior to this eolsode? 


THH WTTNE33: You mean was 1 his? 
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TUI cc m RT: Yes. 

THE WITNESS: No. 

THE COURT: Prior to this set, you 
had a child, prior to this occasion, this 
date? 

v?.. SCHULZ: i don't believe she 
understands the word prior. 

THE CO T TRT: Did you have a child 
before November 15, 1969? 

tnir* ,,r •-♦r'SS: Yes. 

THE COURT: All right. I'll Unit 
it to that. 

NR. SCHULZ: Your Honor, you won't 
let me pursue this line of questioning? 

THE COURT: T think that’s suffi¬ 
cient. 

UP. SCHULZ: All right. 

THE Cc tt PT: For these nurposos, at 

least. 

Q Hiss McCormick , describe the clothing you 
v<»re wearing on November 14th? 

A T wne wearing e brown checkered dress with brown 
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26 

buttons down the front, a brown belt and brown tights 
rnd brown shops end a blue navy ski Jacket. 

Q This dress, how was it fastened, only by 
buttons? 

A It had a zipper on the side too. 

Q Any other type of fastening? 

A ho. 

Q Vas this what would be called a mini¬ 
skirt? 

A ho. It wasn’t that short, Just a dress. 

q How many Inches above the knee was the 
bottom of the hen? 

HR. T^j Objection. 

7HH CC rT ?.T: ObJectl~n overruled. 
a ■How many inches from your knee was the • 
bottom ol* your hen? 

A T'd ary about five. 

q Vore you wearing any outer garments over 

your drees? 

A Just my Jacket. 

> Q For; van your Jacket fastened? 

A By the zipper end the buttons. 






i 
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Q 

How many buttons? 


• 

2 






3 

A 

T don 

’ t know. It vac snaps going ell the way 


! O' 

4 

up 

• 



* 

5 


0. 

Vhat unn ergament a were you wearing? 



6 

A 

A bra 

, underpants, tights, pettl-ponts. 


2 

7 


Q 

You have testified that the defendant 



8 

removed all 

that clothing; is that right? 


- 

9 

A 

Yes. 




10 






11 


Q 

Mas any of your clothing torn in the 


1 ( 

12 

process? 



• 

13 

A 

Mo. 



5* a 

: s 8 

14 


Q 

Any buttons removed while you were - 



15 

• jV 
Vfi * 

ile he was removing your clothing? 



16 

A 

No. 




17 


Q 

Did you lose any buttons? 



18 





j 

19 

A 

Mo. 




20 


H 

Break any ?iooers? 


i 

21 

A 

No. 




22 


Q 

if hat did he do with the clothing after 


O 

23 

he 

took it 

off? 


] 

] 

24 

A 

I don* 

t know. I vcsn*t watching. 



25 





L 



Q 

”hat were you doing while he ua/ doing 




R*r*’* 

p|' 
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1 

this to you? 

2 

A 

T ves cryir.~. I vp.s holding my hands to my face. 

3 


G 

How did he fret your Jacket off if you were 

4 





holdlnr? your hands to your face? 

5 




6 

A 

He told me to put my hands down or else he'd 

7 

bash my teeth in. 

8 


G 

You did put your arms down? 

9 

A 

Yes. 


10 


r> t 

*■> 

Then how did he remove your Jacket'? Did 

n 

he 

open -th 

o buttons first 7 

12 




13 

1 A 

T th 

ink it was already unbuttoned. I didn't 

14 

close -it. 

• 

15 


n 

How ''bout your dress? Ha- that unbuttoned 

16 

at 

this ti 

me? . • 

17 

A 

Nc • 

it vscn't. 

18 


Q 

That vos rll buttoned uo and tlpperod up? 

19 

A 

Yes. 


20 




21 


Q 

So he removed your Jacket,. Did you out 



22 

ye 

ur hand>• 

; rlvht back to your face oo you couldn’t 

23 

se 

e him? 


24 

A 

Ko, 

he pulled everythin'? down at the smao time. 

25 


Q 

’•hat did he do vith it? Did he put it 
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1 In his car? 


2 

HP. BHTO TP: 

Objection, Judge, 

3 

ashed and answered. 


4 

«: 

HR. SCHULZ: 

Credibility, your 

6 

Honor; observation, 

memory. 

7 

THE COURT: 

She said sho didn’t 

8 

remember, as I recall the answer. 

9 

Is that your 

answer, you don’t 

10 

remember? 


11 

TE" WITNESS: 

He Just left them 

12 

there. 


13 



Q 

14 

Left them where 7 

Tell us where he loft 

15 them? 


-* 

16 

HR. BEKOR 77 : 

Aa:aln, Judrre, it’s 

17 

fretting to the point whore this witness 

18 

Is bein^r baclrr^red. 

She testified she 

19 

di dn * t fcemo mb er. 


20 

THE CO’TRT: 

Do y-u remember or 

21 



22 

don’t you renumber where he nut vour 

23 

clothing? 


24 

THE WITNESS: 

Right whore I was 

25 

standing, he Just 

dropped then. 
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2 

rov •=> 

next? 

3 

A 

ho, h 

4 


0 

5 



6 

your 

dress 

7 

A 

Ye s. 

8 


G 

9 

was i 

undoing 

10 

A 

Yes. 

11 






12 




zipper? 

13 



14 

A 

No. 

15 


Q 

16 

A 

I did 

17 


n 

•< 

18 

A 

Ye 8. 

19 


G 

20 

A 

No. 

21 



22 



23 



24 


Q 

25 

A 

Yes. 


1'eCornick - cross 

That was your Jacket. Vhat did ho re- 


No, he took It all off at the sane tine. 
Q Did ho have to o^on the buttons on 


Did you have your Jacket on while he 


T'ov' about the zipper, did ho 0 "cn the 


Q Or did you open the zipper? 


You opened it? 

You helped hln undr»s3 you? 

?'P. PTrcrP: Objection. 

'f- r ‘ COURT: Objection eve - -m led. 
You ooenod the zipper yourself? 
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1 

Q 

Did you help him remove your dress? 

• 

2 

A No. 



3 



o 

4 

Q 

He did that himself? 


5 

A Yes. 



6 

Q 

At this tine the buttons were open and 


7 

your ripper was open, did he slide it over your 


8 

shculvders? 



9 

A Yes. 



10 

Q 

Did it cone around your waist or Just slip 


11 

rirht down 

to the ground? 

• 

12 



9 

C 

13 


HR. SHK07?: Objection. 

© 

* ? 

8 8 

14 


ir R. f3CKTTLZ: I thlnh this is vital, 

. 

15 


your Honor, 


16 


THE COUP.?: Did it attach around 


' 17 


h p r veist or did it si in to the ground? 


18 


As T understand it, it went uo over h^r 

• 

19 


head. 


20 




21 


,r R. ST^OPF: That Is the basic 


22 


of my objection. 

Q 

23 


ShKTJI.Z: T will withdraw the 

.* 

24 


last cuestlon. 

• 

25 

Q 

Ifes your drees removed up ovor your head 

■Wkt : *s ^ 

, ■ -■ v . . ! ‘ 


V d 


■ / 
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or did ster out of it? 

A I stepped out of it. 

Q It drooled fron vour shoulders dovn nnd 
you etepoed cut ot it? 

A And he sot me dovn. 

Q, Men he holding you so you xrouldn’t lose 
your balance? 

A Yes. My 8rms. 

CJ Did you have to helo him or-en ut> anythin' 1 - 
ether then the zipper on your dress? 

A No. 

q /r this point vhat ver- you venrinr? 

after you r^cioved the dress and the outer frarmnt? 

A • T don’t understand. 

Q. You told no you reroved your Jacket and 
he removed your d.r»PE. Did you have the rest of 
your c’othinrj on at that tire? 

A he railed everything dovn at the sene time. 

Q hen you say everything, tell me ”hnt 

he pulled dovn? 

in. PDroF?: Objection. 


25 


MR. SCMNLZ: I don’t know what 
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everything is, Judge. 

T W F CT> T JRT; As T remember, it r«ap 
a d~ess,n bra, unties, two pair of r>ant ;< 
something else. 

• Vhat was the othpr article? 

TMR vTT»J~^3: My shoes. 

THT COURT: No, you said there was 
your underpants and something else. 

TV” VTTNRS3: Tights. 

•PUT COURT: Tights and then another 
pair of panties? 

THT VITNSSS: Yes. 

He took all of this off in one fell swoop? 

MR. BVKCFF: Objection, Judge ns to 
the characterization of the actions by 
counsel. 

TKT COURT: Veil, to shorten the trial 
I will let hin ask it. Old he do it all 
at the same tine, take it ell off at the 
seme tine? 

VITNTSS: No. 

That is whet I am trying to get at, Miss 
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• 

l 

McC 

You Said lie reeved your Jacket and your 


2 





i Rn now asking r.t tills noint nft^r those 


3 




4 

rr-.r 

'-'nts w®r® removed, what die*, you have on? 


5 

A 

I still ho* v.y tifjhts md ny potti-pents rnd 


6 

ny 

underpants on r.y rif'ht leg. 


7 


Q Did you have your bra on? 


8 

A 

Yes. 


9 


0 Did you have your shoes on? 


10 

A 

Just one. 

! 

11 


Q Cne shoe? 


12 



r 

e 


A 

Yes. 

- 

13 



L U 
& C 

14 


Q ’.Jint happened to the other shoe? 

* 

15 

A 

He took it off. 


16 


. Q Did he do tills before or after he removed 

* 

’7 

y?ur dross? 


18 

A 

Before. 


19 


Q ’.’hat did he do, bend down on th" ground 


20 



21 

tr» 

remove your shoe? 


22 

A 

Yes, wh®n he first sat me down. ”hen I -was 


23 

leaning over the back of th° car. 

.• 

24 


Q You ’••aren't sitting down, you were lean- 

• 

25 

Inc: 

over the back of the car when he removed the shoe? 
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. 

l 


«> 


A 

No, I vrs leanin.r over the bach .of the err. 

• 

2 





rnd he pulled r.y pants down, Then he made me sit i 


3 



o 

4 

down 

rnd th n n he took off everything at one ler*. 


5 


Q, Vhlch let* *t~ that, th rt left? 


6 

A 

Yes. 


7 


Q Then you were talking of your tights. 


8 

You v 

-•'re saylnrj your notti-mnta and something else 


9 

you tc 

mtloned, I don’t recall vhnt else it was. 


10 

Th A U 

was all taken off your loft leg? 


11 

A 

Yes. 

• 

12 



; 3 

© 

13 

. 

Q You had to raise your left to rjet cut of 

& a 

- 2 • 

8 8 

14 

those 

r:ar-ents, didn't you? 

j 

• 

15 

A 

(!o response). 

• 

1 

16 


Q Let ne make it clear, Miss T'cCorr.lck. 


17 - 

'•hen 

you removed your tirhts, you enn’t remove then 


18 

while 

y-ur iep Is stcxlrjht, can you? 

• 

19 


vr. BTTOF?: Objection. 


20 



21 


MR. SCHULZ: I thin): the witness 


22 


lo beln.R a little cute, Judre. 

O 

23 


MR. R"X0FT: Judcfe, w<» are do^l- 


24 


lnrj here with a case *here a woman In 

1 

25 


beln^t raped. 

fif J "t?, *£4 


1 <w^4*it* 

•rvir- * - - . 


. 

y ■ 
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McCormick - cross 36 

KH. Stf-lfLZ: ”rif a minute. 

T'P. P'^'OTT: Pxcuse m.p, counselor. 

V P. Pen*t try the oc^e nov. 

*•'? have pot a mere occupation. A very 
Important barring for a very serious 
crlne. 

MR. B~'C?r: Granted. As to the 
vhcle rarose rf this hearing, here we 
am de-linp v/ith a vomm vho In crying 
by h^r ovn testimony and has h-r hands 
over her free rnd is hysterical and vg 
or-r.not hold her to any minute rolnt. 

Ve have pone over this more then once. 

X thin': this line of questler.inp has 
already served it3 usefulness'. 

h?. 3i7"JLZ: If your honor please, 
\:e have pot — 

TKR CChp-": Go on. Let’s finish 
this thlnr. 

Q hies ''cCoruic’c, let 1 3 pet to the tirhts. 

You hfve pot one lap off, nn n lap of the tiqhts re- 


25 


roved. n id you: mice your hnee to remove those tiphto 
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25 


from voor 1 eg? 

A He did it for me. 

Q Did he touch you with his hand? 

A Yes. 

Q Vhat pert of your body did he touch? 

A My legs, ny arms, everything. 

Q. Just n moment. Vac ho holding on to your 

pras while ho removed th? tights? 

A Ho. 

Q, ’-hat was he holding? 

. A vy leg. 

A He was holding your log vith one hand rnd 

removing your tights with the othor? 

A Yea. ' 

Q 'fere you standing uv etrairht? 

A No. 

Q Vere you lornlng over the cor? 

A No. 

Q "ore you down on the floor? 

A Yes. 

Q Down on tho ground? 

A Yes. 




> 


• 
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1 


Cn the bl 


2 

*?.)» 



3 



j o 

4 

r* 

'Iv'ri you w^ro leaning over the e^r, 


5 

vh nt n 13 h 

e n r ov •>, if anything? 


6 


Mrb R r 7 r C?P: Objection, Judyc. 


7 


C0 T TR7: Counselor, ve ore 


8 


gcln^ over ann over thin. Next 


9 


quo ation. 


10 

Q 

Hiss w cCor .1 o':, you indicated to v r. 


11 

Herne! r^v 

’r "1 tl~.^s during the °vonir. r * that you ha 'l 

• 

12 





To bo hono 

early; 1a that rin;ht? 


13 



i w* O 

1 * 

w *J 

z o 

14 

A Yes. 



15 

Q 

’llet ’'O.s f'rrly, vhr.t time would that be? 


16 

A Cne 

o * cloc’c. 

i 

' 17 

0 

v'hrt tire did you - eventually (rat hone? 

» 

18 

A V® ry 

*■ X O J y o 


19 

o 

■>r n y^ur nnrento no rjhen you arrive! 


20 



: 

21 

at hone? 



22 

A vy •’ 

o'h r r ••o'-. 

0 

23 

q 

"hat did your r.other soy to you? 


24 


’■•R. nr-vorp; Objection, 


25 


THS C0- T R7: I don’t see that it’s 

--— 



# 



» t 






. 


XoCormlck - cross 39 

• 

1 

relevent, renlly. 


2 

TO. SCHULZ: ’-'olH , your Honor, 

3 

3 


i o 

4 

this Is subject to connection. 


5 

TOT CCH’R?: Ail rirht. 


6 

HR. SCHULZ: There is testimony cf 

■ 

7 

a braise on the face. It's possible 


8 

that the defendant did not put the 


9 

bruise on her but the nsrents did. 


10 

TOT COURT: lid what? 


11 

?!R. SCHULZ; hive the defendant 

• 

12 


9 

U 

13 

the brilce. 

« o 

! o u 

! C C. 

14 

TOT COURT: I didn’t h^nr any 


15 

testimony. of any bruise. 


16 

HR. SCHULZ: All rlf^h.t. 


17 

Q, Mv»n you arrived at hm», Hies McCormick, 


18 

did your oar^nts strike you? 

1 

19 

HR. HTTOFF: Objection. 


20 



21 

TOT COURT: Hell, T would let her 


22 

answer. 

O 

23 

Did they strike you in nny manner? 


24 

TOT UITITTC3: i«'o. Did he? 

• 

25 

TOT COURT: Did they? 

% 

%"i a 

' ik» r *»r- •^.Sr-JKX^ ‘•idS 

- 'll. - >’Atc v 




0 




YcComlck - •■'ross 1 

Tl~ , TI' 7 HYS9: Ho. 

Q Y'.i testified earlier that you v-r e 
ouTcl'e of t' err r.t Hands Toint one! the defend ant 


5 

• - ' a 

holrir.y y- j rr - t.h °n 

6 

A 

Ye s. 

7 


C? ’.’here did he 

8 

car 

• 

9 

A 

Yes. 

10 


£ 71d he hr.ve ‘ 

11 


the blr.r'o ot? 

12 



13 

A 

Ye a. 

14 


Q Vhat did you 

15 

the 

blmhet? ' 

16 

A 

T scro rr.“d ' r.d T a 

17 


Q Fid you run? 

18 

A 

Vi 

Ho. 

19 



20 


Q, llzv for fron 

21 

nt 

that locrtlo. , do you 

22 


« ♦ < . 

23 


CYY CO 

24 


' hy are you 


vhlle he 


'•?. P“rcF?: Objection. 

C~ : " C:/ T ?-7: This io lrr-ortrnt. 


< r-> rr*' ; r r» • 

i ^ • 


25 


recourse I don't feel 
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it’s reinvent. 

7K~ C'" T R7: Isn't it reinvent 
if a Tjcrron is bain," raped and has 
an opportunity to escape; isn't that 
relevent in your opinion? 

HR. BR70F7: Vo, sir. 

TH” 0C ,f R7: it has no bearing 

on it? 

HP- !*T r CF7: Vo, sir. 

THY COURT: Overruled. PIpogc 
be seated. 

Q, 'bore were the nearest houses, hiss. 

i 

!'cCorr.ick, ’.:hen you scr^aaed, if you know? 

A I didn't -see rny bouses. I didn't see enybqd 
L, You drove dovn to the end of he road. 


with the defend'nt before he stopped? 

A Ye s. 

- C: "Did yon pass any houses ns you drove 

alonr? the road? 

A Y“s. 

C: !!ov many? 

A T don't knew. 








r>c: m v 


O 


1 

2 

3 

4 

5 

6 


A 


arcs? 



YcCorralck 

- cross 

r* 

can a n tin 

>■> vhan th <• dpf '*nd l r >nt 

fid brc'.rrd 

into r dirt 

o 

n2*«'CL • 

Ypb. 



Q Did 

you o any 

hou::r>n r-round th't dirt 


42 



















1'cCornick - cross 


44 


7--r No. 

q r Jov lcnrr did yea r-*rmln st Sends Point 
vith ?'r. Horned? 

/. I'd sr.y about on Ir-jr, almost. 

Q. ’.ilicn you arrived there, die* you do a 
little neckinej in the car before you rot out of the 


10 

• 

o 

sc 

< 

Bid you c.o a lit 

11 

Cl 

12 

a~?lnot the 

car before he ev 

13 

cl cthlncr? 

• 

14 


'••5 rr'vr\ vo 

15 


rnrr 1 r»^* nr?* 

« 

16 


f***rr- 

17 


i j. ’> 1 i It • ud 

18 

r> 

l*o necking? 

19 

A ho. 

I c-id he tried t 


e 

That -os In frer 

20 



21 

it? 


22 

A YaS. 


23 

24 

25 

Q, 

they? 

r, ‘ e llrhts were 


!'?. B~"CFF: Objection. 






10 - 


i 
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• 

1 



HR. SCHULZ: There was an 


2 



opportunity to sscrre, she was 

o 

3 



sitting in front of her house. 

4 








?!R. pp-'or^: 're have heard 


5 





6 



testimony - - 


7 



THS <T» M RT: Ware the lights 


8 



lit in front of your house? 


9 



THT VttTNUSS: I vro trying to 

1 

10 



get cut of the door rnd he wouldn’t 


11 



let r.e out of the door. 

i 

12 




o 

c 




TH? OO’TRT: All right. 


13 




if a 

t » 

u u 

14 


Q 

Was your windov/ open on the passenger's 


15 

Ri3.fi 

at thl 

s tine? 


16 

A 

Ko. 



17 


Q 

Put you get the door oren and before you 

V 

18 

W9M 

able to get out, he sped off; is that right? 


19 

You 

tied th e 

('oar open r t this tine, did you 0 crown? 


20 



HR. nryflFP: Objection. 


21 




22 



r ^H? CC" Objection overruled. 

o 

23 



W R. nc ,r TLZ; It’s awfully diffi¬ 

.♦ 

24 



cult with these obJpctionG, your Honor. 

- 

25 



I c&n't gather ny thoughts. 
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7HB CCTTRT: He does it con¬ 
tinually. Some of th^n hove merit 
end sore haven't. 

V?.. BBTC??: Could you he-:r the 
bnsls cf rny objection first before you 
rule on it, Jud<te? 

TH? C0NR7: He Just seems to 
enjoy objecting to every question that's 
naked. 

!!?« PTT’ftrr: Not so, your Honor. 

I Just enjoy holding to the rules of 
evidence. If T ruipftt be heard on it- - 

T ;r : COURT: doesn't en opportunity 
of escape have any bearing on a esse 
like this? 

'fit, BPPTCrr: Judre, ire are dealing 
here vain bach in front of her h:une. 

”e h^.ve rrcrui through, the whole situ: tl m; 
we have rone back to the place where the 
alleged rape occurred and now we are 
fjoinrf bad: to '-uectlors arfoin at the 
house. 



25 
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4? 


1 

2 

3 

4 

5 

6 
7 


8 

Q 

9 

first tine 

10 

your hone. 

11 

they? 

12 

A Yes. 

13 


14 

1 Q. 

T5 

A Yea. 

16 

Q 

17 

A Yes, 

18 

Q 

19 

tiwith 

20 

that tine? 

21 

A ‘ Yes. 

22 

c 

23 

V v 

24 

A T di 

25 

s-oinr. I 


TW CTTTP.1*: The sr questions 
hrven't been aoked. 

VP. '"CHTTLZ: T have never 
asked her before this, the cuestlons 
that T an asking her now. 

THT <T! t tr? : Go ahead. 

'•hen you first cane to your house* the 


You rot t.he door orcn; did you not? 


Did you screen at that tine? 


I didn't ask you if you had a converse- 


You did scream? 




>r*i 
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25 


pro! n it. 


o 


r 'PT c^’Tp.7: you storned ’..'hen 

you ijot the door open? 

TH~ "ITNTSC: T don't know. 

VR. BTTOr^: Again, T mm going 
to have to object. 

Tin? COURT: You may object. It's 
ny cuestior. The objection la overruled. 
Please bo seated. 

'hen you got the door open, v; as 
the car standing still? 

.THE P1TNRSP: Y- s. Then he took 
right off. 

TTfS COURT: Right. 

Let's ret back to S r nds Point r-r: in, ’lies 


KcCrr 

r.’ ck. 

You 

ovn • 

•’ordo, 

If 

th 

bu re 

r> 

i 

rd 

cri 

vll 1 

hurt 

you 

• 

your 

’•ords? 


A 

Yec, 

the 

t'a 

coon 

crate, 

I* 

11 1 
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Q At this point, had hewnoved your 
garments yet? 

A Ke 8 Id It sever: 1 tlr.es. 

Q. He used those i reclse words? 

A Yes, that*3 what I remember. I don't hnow If 
he put In cny words like end. If, or but, but that's 
what I remember hearing him saying. 

Q Vhat did you understand those words to 


10 

mean? 



11 

12 



VR. P7KC7T: 

Objection. 

13 

1 . 


THY 09’TRT: 

Objection sustained. 

14 

‘ 


Next cueatlon. 


.15 


Q 

Hies McCormick, you nlso said earlier that 

16 

Pdvr. 

rd pi 1 - 

oed his renls into 

your mouth, is that whet 

17 

you 

said? 



18 

t. 

44 

Yen. 



19 

20 


Q 

h’as your mouth open at the tine? 

21 

A 

No. 



22 


Cl 

V'aa it closed? 


23 

A 

Yes. 



24 


Q 

Could you tell re 

how he did that? 

25 

A 

I ws 

o screaming. 

• 
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Q, In the middle of p. scream is when he 

2 



res able 

to accomplich thin? 


3 




4 

A No. 

Then T started to 

cry and he held his arms 

5 

behind r.y 

head and he pushed 

re closer. He Just stuck 

6 

it in. 



7 

Q 

You had to omen your mouth to nnlce it 

8 

possible; 

did you not? 


9 


HR. BRYOFF: 

Objection. 

10 


THF COURT; 

’.fell, I will lot her 

11 




12 


answer it. 


13 

A Ye s 

t . 

• 


14 

Q 

You did omen your 

mouth to ar. v e this possl 

15 

ble? . 



16 


KR.- Br.KOFF: 

Objection. 

17 


?'R. FCinjLZ: 

She said yes. I Ju~t 

18 


want, hor to repent it. 

19 




20 


t'T ti V'V n. • 

That is the b.fiis of 

21 


r.y objection. 


22 


n;;r 

. Vy» v i - • • 

’.tint is the basis of 

23 


your objection? 


24 


HR. BTYOFF: 

She Just answered the 

25 


question th't counsel asked arreln. 


4 


> 




/ 



V 


McCormick - cross 61 


1 


MR. SCHUbZ: I'm eorry. T will 


2 


withdraw it. I was thinking out loud. 


3 


^ I think you indicated earlier that he 


4 





did 

this twice, did he not? 


5 




6 

A 

Yes. 


7 


q Cne tine he held tes hands behind your 


8 

neck 

slid nulled you down toward him, Is that what 


9 

you 

raid? 


10 

A 

T don't rent ember. 


11 


Q You said that he Introduced hla renis 


12 



o 

e 


into 

your couth twice; is that ri^ht? 


13 



' • a 

1 * c 


A 

Yes. 

u y 
a r 

14 




15 


Q The first tine you we. . kneeling? 


16 

A 

T was kneeling? 


17 

• 

• q That 1 s -whet I am'arklntt you; were yea? 


18 

A 

Mo. 


19 


Q. 'hat position w«re you in the first time 


20 





bp did that? 


21 




22 

A 

I was sitting down. 


23 


Q, VJhat position was he In? 


24 

A 

He was kneeling. 

* 

25 

• 

Q, Did ho have his hand on any parts of your 


/ 



H»9 • »/««* 


i'cComlck - cross 


body nt that tine? 

A T w.-o lylr.rf dovn and he took ny shoulders r.rd 
node rae sit u*' end then held his hands behind ay nee!: 
and pulled ~.e close to hin and he kept on nudging r;j 
to cone closer. 

Q You were sitting and ho van kneeling 


Yes. 


He hr." 1 both hands cn you? 


He hri no hands on his renin at all, 


did he? 


Ho r to ~et t.o to cone close to hin, no. 


. 3 r natter of fact, he didn't touch his 


:enis at all, did he? 


Yes. 


"hen h» introduced it into y.our aouth. 


is that rhen he touched it? 


ICS. 


that? 


So he had to lot n° of you in order to do 


He still had one hand behind r,e, thourh. 
i I think earlier you snid ho had his hand 


IT 











DC 14*- 
nr. i'j® • i/fc® 


McCorolcJc - cross 

behind your neck. You didn't use the plural when 
you testified earlier 7 


Yps. 


7HC CO' T R': . She said hands in 
the beginning and then he had one hand, 
apparently. Next nuestion. 

: r R. SCHULZ: T Just vant to be 
clear, Judge. 

0, Nhen you arrived at your house the first 
tl^e, and then iroed off before you could get out cf 
the car, he drove along -’oshin^ton Boulevard, did he 
not 7 

A No, coning up Main Street. 

Q So you went from your houc to 5 r nds Point, 
You would have to travel along Pain Street In Port 
"rshinrton to got to Sands Toint; is that right? 

• r P. PP"OFP: Your Honor, I an 
going to object to these questions. 

HP. SCHULZ: I think it is a 
simple question to a*k h^r what street 
they were on. 

7* J B -.TTSESSj Pc were- 
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FYPCr?: Carol, plenne. 

7 V " C'lp.?: Objection overruled. 

3 Yru llvs in Port ’..Vahinrptcn, Aon't yon? 

A Ye g. 

Q, You live rbout r. ha n Are A feet off Main 
street In Port ’’aching ton, don’t you? 

A Yes. 

Q You know wher* Main Street is ir Port 

Vesh inreton, do you not? 

A Yes. 

3 PA ward Karned hr upht you hone the first 
tine, pjid you weren’t able to got out of the cor fnd 
lie vent to this place in Hands Point. He drove along 
Mein f.tr:~-t, did he not? 

A He drove uo Main Dtr-'et, yes. 

t Along ”nin Street, it vac nil lit up, 
wasn't it? 

A Yes. 

Q As o natter of feet you n&nsed a police 
b~oth, didn't you? 

A I wasn't looking. 

Q ’.’aren't yo • nervouo-- 
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MR. BR-TOr^: Objection, Judrre. 

Tr.71 CT ,T RT: Objection sustained. 

Q This V 0 automobile, you renenbcr the 
color, you remember the nake of the c^r, you rise 
recall that It had n gear shift end brake lnvrr be¬ 
tween you end the driver? 

A I never said that but I know 300 rts cars do 
have that. 

Q I never said you said it. I’n Just 

venderlnij vhei-her you observed It In thia particu¬ 
lar instance? 

A T saw him shift but I didn’t see r-ny broke things. 

Q This place he shifted fron vug between your 
sent and his seat; wasn’t it? 

A Yes. ' • • • ’• 

Q It has bucket seats, this car? 

A Yes. 

e Is it T'onslble for a driver to r*ot fron 

the driver’s seat to th* rnssen^cr’n seat? 

yv. D~:or?: Objection. 

THB COURT: I don’t know what bear in" 


25 


that has on it 




V. cComlc* 


cross 


56 


F?- r/T'P , LZ: *1iat T am trying 
to drive at is this rrlrl has told us 
It was inrosslble for her to get out 
of the c r and It had all this machin¬ 
ery between her and the driver, and she 
did nothing in an effort to esonne. 

TFT ’?TtfTSS: I did. 

TF” CCFRT: That Isn't the citation. 
The auction you asked is whether the 
driver could ret into her seat. To ne 
th'-t -lakes no sense, that kind of a 
question. 

FR. ItTTTLZ: Mint T ant loading to 
is whothor this driver could have ntonned 
her fron escaping. Fven If he tried, he 
couldn't even ret to her side of the cor 
without ratting out: and running -round; 
isn't that a fact? 

r\ PT'CFF: Objection. 

TKT 00'"?.?: T will sustain the objee 

tlon. 

’Tien you rot to the front of your house th 




• »/««» 
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first tir.o and you opened the door, did you have r.ny 
of your feet out of the car nt that tine? 

/. I could:.’t ever, .ret then up. The car was too low. 

Z, 'lien you cot to Sands Point and he v«nt 
dovn to the end of the road end can** back, and you 
said he back* d into the dirt soot, he had to ston hits 
car to back up, didn't he? 

A Yes. 

Q Did you nrdee an effort to r;et out of the 
car at that tine? 

A vhen he stooped the car, I did. 

Q vhen he stopped to bacJc it ur, you didn’t 
thourfi; did you? 


Yihen he stooped the car, you cot out? . 


iec. 


Co ’hat did you do; run? 


Yes. 


Ho*-' far did yo^ run? 


I ran out into the road. 


Did yo ’ cet to the road? 


Almost, 




<7 







1 
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Miss ’'cCorolck, when you loft Sand a Point 
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ml h a started driving back hone to your house for* the 
secand tiro, you vent alcn.~ Main Street to your hone? 

?!B. P'Pr'Cv 7 : Objection, Jurhro, any¬ 
th! nv th-’.t happened after the incident In 
lrrelevent today. 

TM7 CO’ T P.7: No, T will trice it. 

0; Bid yo.; o r.lon^ Main Street back to your 

hor* t rt>'-r you 1'ft S?nds Point on Main Street in Port 
’•Vr-hinr'ton? 

A Ye 3 . 

c. Diu PdwarA Hcrned pull up in front of your 
house and *.*t you out? 

A On the side of my house. 

Z You told him you wanted to fjo in the bach, 
door, didn’t you? 

A. I Just arid, stop her . 

Did you tell him you wanted to (to in the 

bock door? 

A No, T Just s r id, otoo hare. 

Z hen you {rot back in the car for the last 

ti’*e, at Sends Point, ’-ere you fully dressed? 


i 


DC li»» • l/cw 
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McCormick - cross 


’ell us how you wore dre» e V? 


MR. B^OMF: Arraln » .tudge, I p;u 


going 1 to have to object to this as not 


being relevent. 


THR COURT: 1*11 tnke It. 


Did you sny you put your clothes on? 


TIPS WITNESS: Do you vnnt no to 


answer the question? 


THC COURT: Yes. I rnc'errtcod you 


to have testified that you put ycur clothes 


on and got back in the car. Is that so or 


isn’t it so? 


TKS WTTWSSS: I put half ny clothes 


on, yes, and got back in the car and pro¬ 


ceeded to get dressed. 


THC COURT: 3o you finally got 


dressed; Is that right? 


THT UTTTresS: No, I didn’t. T 


didn’t have my rettl-pmts on. 


Did you nut those on in the oar or didn’t 


you bother to put them on? 




1 


25 
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VcCorulck - croos 60 


l 

A 

No, I Just stuck then in ay ruree. 


2 


3 vhile you were doing this, was Edvard 


3 


i 



Hcri 

r.ed in the car or someplace else? 


4 




5 

A 

While I vr 3 doing '.ohat? 


6 


Q. ’/.’hile getting dressed in the car, vhere 

1 

7 

WOE 

Edward Homed while you were getting dressed in 


8 

, tho 

car? 


9 

A 

He was sitting in the car and he took off and 


10 





started tile car up and he took off. 


11 


Q. Vhnt did he do with the blanket? 

• 

12 



0 

\ * 

13 

1 A 

Put It in the trunk. 



4 a 




* © 

14 


Q vTnle he was putting the blanket in the 

• 

.15 

trunk/ vkat warn you d'-'ing? 


16 

A 

rinding r.y clothes. 


17 


Q You weren’t screening, w*re you? 

r 

18 


m. Bnrorr: Objection. 


19 


THE rr.'TTT: Ho, I will permit her 


20 




21 


to answer. 


22 


Q Were you screaming? 


23 

A 

I was crying. 


24 


CJ You weren’t running though, were you? 


25 


• 



MR. PYYOFE: Objection, Judge. 


S 
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THE CC^RT: No, I will permit 


THE HTTNESS: Was I runnirr; Y 


Q. One nore question, Hiss McCormick? This 
place, the Camelot Inn In Hir.eola, that Is a place 
where you pick uo boys; isn't it? 

J'Hb BTMOFF: Objection, Judge. 

THE COURT; No, I will permit it. 

A No, for me it isn't, no. 

Q. lou didn't go there for that reason? 

A No. • . 

MP- 3TK0FV; Objection. 

THE 00 T THT: Objection overruled. ' 

Q Old you ro th^re for that reason on 
Novenber 14, to ro there to pick up a boy? 


MR. SCTTTTLZ* No further cuestlons. 
•fR. P^GEF; I hrve a couple of 
cuestlons on re-direct, if I might, your 


Honor? 
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1 



THY CO T TRT: Yes. 

2 

•nr_ 

m 'T Tr '.rr r 

XA , 7N'. r, XCN BY 

3 

MB. 

n*rr» trc*# 

*.3 *- • W - - • 


4 


3 

You hove testified so fnr, Carol, 03 to 

5 

* 

t happened. You have referred to Edward Homed ns 

6 

the 

person 

vho did that. Would you recognize him? 

7 

A 

Would 

I? 

8 


Q, 

Yes. 

V 




ir 

A 

Yes. 


11 


Q 

Is he here today? 

12 

A 

Yes. 

- 

13 

\ . 

. Q 

’.her 0 Is he? 

14 

A 

Sitting right there. 

15 



HP. BTI^OPP: Your Honor, m y the 

16 



record nlease reflect Identification? 

17 




18 



THS COiTRT; All right. 

19 



HP. BYI'CFF: All right, thank you. 

20 


Q 

Bid you at any tine, Carol, give permission 

21 

to 

Hr. Horned to hove sexual relations with you? 

22 


* » V/ • 


A 


23 



’TR. B^OFF: Thank you. Ho further 

24 



OUestion6. 

25 



THY C0 T TK7: AH right. 
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HR. bOTJLZ: No questions. 

THU COURT: step dovm. 

People’s cn l », your 

Honor. 

("ltness excused) 

4 

THE COURT: Have the defendant rise. 

T wont to advise the defendant that he has 
a right to make a statement with relation 
to the two charges against hin. T>o you 
waive the reading of the charges, Counselor'? 
'iR. SCHULZ: Halve the reading, your 

Honor. 

' TH^ COURT: That statement is de¬ 
signed tu enable him, if he sees fit, to 
answer the charges and to pxplp.in the facts 
alleged against him, that he is at liberty 
to :alve tusking a statement, and that his 
waiver cannot be used against hlra on the 
trial. 

Does he wiah to make a statement? 

VR. SCHULZ: Halves the statement. 

TH~ COURT: "elves making n stated 
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McCormick fc> ' 1 

nent*? 

Y?.. *L Z* o. 

rrj-r T: Does the defendant 

h^ve any witnesses? 

v?,. SCHULZ: No v?itn esses. 

THS] Oc’JrtT: Tt appearing there is 
sufficient cause to believe that a crime 
has been committed in each c- re, sufficient 
cruse to believe the vithin named Edvard 
Harnod, Jr. polity thereof, I order that 
he be held to answer the s«-mo-was he 

out on bail? . 

>re. sCHUT.Zt Yes, on bail, your 

Honor* 

THM CGUTvT: I see that no bail we3 
fixed here. 

hH. r;fP n TLZ: Tt was fixed in County 
Court. chr-t raoy be the reason. 

't’ht ccttr?: How much wan it? 

»'?. SCHULZ: 3P500. 

TTfH CCWRT: Order he bo held to 
answer the serce nnd he be admitted to ball 
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i 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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22 

23 

24 

25 


McCormick G5 

in the sun n* fixed by the County 

Court. 

Mow old v/£S he nt the time? 

'•n, rchttlZ: 

"KM COKRT: Mas ball fixed In 
both cases? 

Y?. SCHULZ: It co/ered both cases, 
your Honor. 

rr,' f R?: Mid he nut un ball on 

one case or both cases? 

>r R. SCHULZ: He vas arraierr.ed on 
both chcrcfes at the rtarce tine, and Judrre 
Kelly indicated the nnrllcnt i'n would in¬ 
clude both charges and he treated it as 
one. 

7HM COMPM: He is held on both cages 
and admitted to bail in the sun fired in 
the County Court. 


I hereby certify the above in n true and nocurate 


trs*nncriet. 
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FILED 

IN CLERK’S OFFICE 
U. S. DISTRICT COURT E.D. N.Y. 


COUNTY COURT : NASSAU COUNTY 


JUL *31973 


PART V 


r.r». 


THE PEOPLE OF TIIE STATE OF NEW YORK 


?»€ 1103 


. , -against- 

\\ 

* » 

EDWARD IT. EARNED, JR., 


: Ind. £31363 

#28536 


Defendant. 


Mincola, Nev; York 
June 23, 1971 


Before: 


HON. FRANK X. ALTIMARI, 


County Court Judge 


Appearances: 


ROBERT STRAUS, ESQ. 
Assistant District Attorney 


for the Peonle 


Joseph McCartney, esq. 

and 

RICHARD SCHULTZ, ESQ. 


for the defendant 


MINUTES OF CHANGE OF PLEA 


MICHAEL WOWK 
Official Court Reporter 
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THE CLERK: Are you 


Edward H. Earned, Jr.? 


THE DEFENDANT: Yes. 

THE CLERK: You appear with your attorney, 

ir. Joseph McCartney? 

THE DEFENDANT: Yes. 

THE CLERK: And Richard Schultz? 

THE DEFENDANT: Yes. 

THE CLERK: Your Honor, on one indictment the 
man is listed as Edward H. Harned, and on the other 
it is Junior, and he states his name is Junior. 

MR. STRAUS: I move to amend the other indict¬ 
ment. 

THE COURT: The application is granted. 

THE CLERK: Is there an application in this 

case? 

MR. MCCARTNEY: Before you make the application, 
if it pleases the Court, Mr. Harned has asked me to 
ask the Court’if you would consent to him having a 
brief conversation with his parents before we pro¬ 
ceed. • ■ 

THE COURT: By all means. Are the parents here? 
MR. McCARTNEY: Yes, they are. 

THE COURT: We are talking in terms of fifteen 
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years, so I would suggest that he speak to his parents 
before we continue. Where are his parents? 

MR. McCARTNEY: In the back. 

THE COURT: All right, he may talk to his parents 

and we will recess for the moment. 

(This proceeding was thereupon recessed and 
upon reconvening, the following occurred:) 

THE CLERK: Is there an application in this 

case? 

MR. STRAUS: Your Honor, this matter has been 
conferenced with Mr. McCartney and Mr. Schultz. There 
were two indictments before the Court, No. 28586 and 
31363. 

Pursuant to those conferences and without any 
promises or representations being made to this defend¬ 
ant by the District'Attorney's office to induce any 
plea of guilty, the People would permit this defendant, 
Edward H. Harned, Jr., to withdraw any previously- 
entered plea of not guilty and on Indictment 31363 
enter a plea of guilty to the crime of burglary in 
the first degree, a Class B felony, that plea to 
satisfy Indictment 31363 and also to satisfy Indict¬ 
ment 28586. 













4 


V 


D 


We ask that any notions pending be withdrawn 
pending the Court's acceptance of the plea. 

MR. McCARTNEY: There are no such motions pending. 
We concur in that application.- Your Honor. 

THE COURT: What is ycK name, young man? 

THE DEFENDANT: My name is Edward H. Iiarned, Jr. . 

THE COURT: What is your age? 

THE DEFENDANT: Age is 25 years. 

THE COURT: How much schooling have you had? 

THE DEFENDANT: Up to two years college.. 

THE COURT: Do you understand the nature of these , 
proceedings? 

THE DEFENDANT: Yes, I do. 

THE COURT: You understand you are offering to 
plead guilty to burglary in the first degree, which 
is a Class B felony? . , 

* i - * 

• THE,” DEFENDANT: Yes. 

THE COURT: And that plea will satisfy the charges 
also of rape in the first degree in one indictment and 
rape in the first degree in another indictment, do 
you understand that? 

THE DEFENDANT: May I make a statement? Yes, I 
do understand that. 


J ■" 
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THE COURT: It is my understand that you are 
taking the position that you are offering this plea 
on the burglary first only and. you are prepared to 
admit the burglary in the first degree only and indi¬ 
cate to this Court that because of the possible exposure 
with regard to a trial and a possible conviction, chcit 
you are offering the plea also in that regard? 

TIIE DEFENDANT: On the burglary, yes. 

THE COURT: And you also know that on a trial of 
the action, if you so desire it, where you have two 
separate rapes, one allegedly performed on the ljth 
of November, 1969 and the other on the 16th of January, 
1971, that the exposure with regard to punishment or 
sentence could be very severe, you understand that? 

THE DEFENDANT: Yes, I do. 

THE COURT: And that is part of the consideration 

here? 

THE DEFENDANT: Yes, it is. 

THE COURT: I indicated to you if I accept this 
plea, the sentence of this Court will not exceed 
incarceration in a state penitentiary for more than 
fifteen years, do you understand that? 

THE DEFENDANT: Yes, I do. 
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THE COURT: Now, other than what I have just 
said to you, have any promises or threats been made 
to you with regard to the offering of this plea? 

THE DEFENDANT: No, they have not. 

THE COURT: You do it of your own free will? 

THE DEFENDANT: Yes, I do. 

THE COURT: I assume that you have just talked 
to your mother and father; is that correct? 

THE DEFENDANT: It is correct. 

THE COURT: And you have talked to your lawyers 
about this thing? 

i 

THE DEFENDANT: Yes, I have. 

THE COURT: You understand you are entitled to a 

i 

trial and a trial by jury on each of the issues 
created by each of the separate indictments? 

I 

THE DEFENDANT: In what order, sir? 

THE COURT: I don't know in what order, but you 
are entitled toa trial on each of them. Do you under¬ 
stand that? . 

Do you understand you are entitled to a trial? 

THE DEFENDANT: I must know the order of trial> 

THE COURT: No, the order of trial I understand 


is at the prerogative of the District Attorney, but I 












could change that if there be some good cause shown. 

But the order should be the oldest of the two indict¬ 
ments . 

MR. McCARTNSY: May I make a statement, Judge? 

• i 

THE COURT: Yes, surely. 

MR. MCCARTNEY: We have had extensive and de¬ 
tailed conferences with the District Attorney on the 
question of the priority of the trials, Mr. Schultz 
and myself, and it was our under stand'/^udge, that 
the latter indictment, the more recent one, it woula 
be the District Attorney's desire to try that one 
first. 

jf. THE COURT: That may be true, and the District 
Attorney would be listened to by this Court, but 
except for good cause shown, X might decide that the 
other indictment be tried first, but that is net 
really the problem here. The problem here is, is he 
in fact guilty of burglary in the first degree ana 

1 will get to that question. 

Do you understand you are entitled to a trial 

on each of the indictments? 

THE DEFENDANT: Yes, I do. 

THE COURT: And do you understand on this trial 






you nay examine and cross-examine witnesses who 
testify against you? 

THE DEFENDANT: Yes. 

THE COURT: Do you say you don't want a trial 
and a trial by jury, but would rather plead to 
burglary in the first degree in satisfaction of both 

indictments? 

THE DEFENDANT: * Yes, sir. 

THE COURT: On the 16th day of January, 1971, 
in the night time, did you enter and remain unlawfully 
in the dwelling house of a person by the name of 
Bahrer, located at 374 Stewart Avenue, Garden City, 

New York, Nassau County, with intent to commit a crime 

therein? 

THE DEFENDANT: Yes, sir. 

THE COURT: It is alleged here that the crime 
that you intended to commit was rape. You understand 

that? 

THE DEFENDANT: Yes, sir. 

THE COURT: Was there an attempt to commit the 

rape? 

THE DEFENDANT : It was an intent. 

THE COURT: That's all I want to know, was there 
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an intent to commit the crime of rape and was it at 
night tine? Let's start from the beginning. Did you 
enter the house by reason of license or invitation? 

THE DEFENDANT: The answer to the last question 

^ is yes. 

THE COURT: All right. So you went to the house 

unlawfully; is that correct? 

k THE DEFENDANT: Yes, sir. 

THE COURT: You had no invitation? 

^ THE DEFENDANT: Yes, sir. 

THE COURT: ' It was night time? 

' ; THE DEFENDANT: Yes, sir. 

THE COURT: Did you know these people at all? 

THE DEFENDANT: No, sir. 

THE COURT: So you went into a strange houoG at 

night. Did you break through? 

THE DEFENDANT: Yes, sir. 

THE COURT: How did you break in? 

THE DEFENDANT: Through a window. 

THE COURT: So you v/ere in that house for the 
purpose of committing a crime; is that correct-? 

X THE DEFENDANT: Yes, sir. 

All right, the plea is accepted. 


THE COURT: 







And this was on the 16th day of January, 1971? 

THE DEFENDANT: Yes, sir. 

THE COURT: The plea is accepted. 

THE CLERK: Edward H. Harned, Tr., the Court has 
directed me to inform you if you have any prior felony 
convictions that may be proven, you may be subject to 
additional punishment. 

Do you now wish to withdraw your plea of not 
guilty under Indictment 31363 and at this time inter¬ 
pose a plea of guilty to burglary in the first degree, 
a Class B felony, in satisfaction of this indictment 
and Indictment 28586? 

THE DEFENDANT: Yes, sir. 

(The defendant was sworn and his pedigree taken.) 

THE CLERK: Date for sentence. Your Honor? 

THE COURT: Before we do that, let it be under¬ 
stood clearly by all concerned that after I have an 
investigation and a probation report, which I will have 
between now and the day of sentence, that if I canno.- 
in good conscience give you fifteen years, that is 
if I must give you more than fifteen years, I will 
allow you to withdraw your plea and you can have your 
trial. Do you understand that? 







THE DEFENDANT: Yes, sir. 

THE COURT: The plea is acceptable and sentence 
date is August 23rd. 

THE DEFENDANT: I would like to make a statement. 

MR. McCARTNEY: Your Honor, nay he make a brief 
statement to you? 

THE DEFENDANT: Concerning thisnlea. 

THE COURT: Yes, surely-; go ahead. 

THE DEFENDANT: Sir, concerning Indictment 28586, 
dated January 20, 1970, I am not guilty of this charge. 
I have never been guilty of this charge. 

TIIE COURT: That is the charge of rape in the 
first degree, a charge of sodomy in the first degree, 
a charge of sexual abuse in the first degree, a charge 
of assault in the second degree. 

THE DEFENDANT: Yes, it is. 

THE COURT: Let.me just read them out for the 
record. You say you are not guilty of those? 

THE DEFENDANT: I have never been guilty of them. 

THE COURT: All right. Do you understand that 
the plea that was offered by you was to burglary xr. 
the first degree in satisfaction of that indictment 
and the indictment charging you with rape in the first 
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decree, sodomy in the first degree, sexual abuse in 
the first degree and assault in the second degree; you 

understand that? 

THE DEFENDANT; Yes, I do. 

THE COURT: You understand that on a trial of 
either or both of these indictments, that you may very 
well either be acquitted or convicted. I don't know 
whether you will or you won't, but if you were con¬ 
victed, you know that the punishment involved could be 
a great deal more than the fifteen years that I have 
offered you with regard to the burglary in the first 

% 

^ degree. 

♦ Xs there any question in your mind that you are 

guilty of the burglary? 

THE DEFENDANT: Of the burglary, no. 

THE COURT: All right. I understand your position. 
Your position is clearly that you are guilty of 
burglary in the first degree, but you don't feel guilty 

with regard to the other. 

_| THE DEFENDANT: I know I am not guilty. 

THE COURT: All right, your position is you are 
not guilty with regard to the rape in the first degree. 
However, you do know that there is an exposure in the 
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event there is a trial and there is a conviction. 

1 

You know that? 

THE DEFENDANT: I know that this case, the 
second pending case would be brought up at that trial, 

i 

and my testimony would be prejudiced. 

^ THE COURT: Do you know that there is a risk 
involved, risk in quotes, risk meaning that the jury 
of your peers can cither find you innocent or guilty 
of that rape? 

THE DEFENDANT: Yes, I realize that. 

THE COURT: And if they find you guilty of that 
rape, you know the charge is a serious one and the 
punishment could be far greater than the fifteen 
years I have indicated to you, and is that part of the 
consideration for the offering of the plea? I am ..o._ 
asking you to admit to the rape in the first degree. 
What I am saying to you is, as long as this Court is 
satisfied that you know that you are in fact guilty 
of burglary in the first degree and I am satisfied 
because the rape charge is being included to the 
extent that it is now in satisfaction of, do you 
understand that? 

^ THE DEFENDANT: This one charge I am pleading 
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to covers all charges? 

THE COURT: Right. It is not an admission of 
the rape. 

^TIIE DEFENDANT: What do I say to people when 
they ask me why I didn't take it to trial if I know 
I am innocent? 

TIIE COURT: Then take it to trial. 

THE DEFENDANT: I WOU-C. be so prejudiced. 

THE COURT: I am not here to convince you that 
you should or should not take this plea. I think your 
position is clear. You say you never did what is 
charged in that indictment. 

THE DEFENDANT: I never did it, no. 

THE COURT:. You are not admitting to that indict¬ 
ment. I did not ask you to admit because I took the 
position that you took in the beginning. You say you 
are innocent. My question to you is, are you guilty 
of the burglary? 

THE DEFENDANT: Yes, I am guilty of the burglary. 

THE COURT: And at the time you committed the 
burglary, you entered this house at night time for 
the purpose of committing a rape; isn't that true? 

The fact that you didn't consummate the rape is of no 


r 
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consequence.)f I want to know whether or not you com¬ 
mitted a burglary. 

THE DEFENDANT: Yes. 

THE COURT: All right, I think the record is 


clear. 


MR. McCARTNEY: Thank you. Your Honor. 
MR. SCHULTZ: Thank you, sir. 


CERTIFICATION: 


I hereby certify this is an accurate transcript. 


fh.LfeJL 
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Letter, Dated June 30, 1971, from Edward 
N. Harried, Jr., To Franh N. Altimari, Jud^e 


Edward H. I-Iamed, Jr. 
P.O. Do:: 172 
East Meadow, N.Y. 11554 
June 30, 1971 


Kon. F.X. Altimari 
Nassau County Courthouse 
Nineola, New York 11501 

Dear Sir: 

Wednesday morning, June 23, 1971 I pleaded guilty to 
Durglary I, a class D felony, in satisfaction of indictments 
28536 and 31333. There were several factors that influenced me 
in mahing this decision. Doth attorneys, Diehard C. Schulz 
and Joseph P. McCartney told me prior to June 23, 1971 that if 
I did not accept the Court's offer immediately, trials would 
begin shortly in decending sequence by indictment dates; and at 
the first trial the charges of the pending indictment would be 
brought to the attention of the jury. 

My parents, having been influenced by these counselors, and 
from whom comes the funds to retain lawyers, threatened to with¬ 
draw their financial support upon my refusal of the court's offer, 

Fear of an even longer incarceration, prejudiced trials in 
an unjust order, and lac’.: of family support forced me to plead 
guilty to the above mentioned charge. 

Cne reason I so much wanted a trial on the earliest indict¬ 
ment is my innocence of each and every charge. 

Since my arrest on November IS, 1959 I have ashed for a 
trial, only to be told that waiting is best. I waited and now 
the chance for me to prove anything may have past. 

I have remained in Nassau C^ nty Jail since January 17, 

1971. I have not ashed for bail on indictment 31363. It too!: 
me four months to begin to understand what happened in the early 
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morning hours of January 15, 1971. It :/ill take more months be¬ 
fore a complete answer to the question, what happened, is 
found. 

The charges pending against ne before January 16, 1971 play 
a tremendous part. That young woman lied. T7 hy she lied I may 
never know. A trial may or may not bring this out. For the 
rest of my natural life I shall have to e::plain to friends, 
relatives, and employers *7here I have been and why. I'ore im¬ 
portant, to myself I must ask why did I not demand a trial and 
clear-up soma of the accusations against me. 

This sir, is the purpose of this epistle. 

I do not seek a trial on the latter charges, only the earl¬ 
iest. I wo-yt to prove that I did not do that T7hich is charged. 

I wish to withdraw the plea of guilty I gave Wednesday 
morning until after this trial. 

I am asking this only if the jury is kept ignorant of the 
other indictment and if I am once-again given the opportunity 
of a conference. 


These two stipulations are important and necessary. 

On account of the nature of the charges, once the prosec¬ 
ution has brought up a pending indictment, even though object¬ 
ed to by the defense, the jury might no longer be impartial. 

indictment 31353 contains three charges. I do not contest 
the severity of these charges, nor the sentence. The crime was 
unpremeditated. I cannot prove it was accident^L.. I do 'Tish 
to 'ring the circumstances surrounding this indictment into the 
light. Fifteen years is a hugh piece of my life to loose with¬ 
out some small e::plaination being offered by me. 

I have not mentioned the possibility of conviction. Cne 
-..rust trust something. I have teen ^Tilling to trost twelve men 
and women, hearing both sides of the story for the past nine¬ 
teen months. I am prepared to accept their verdict and any 
consequences that may follow. 

-ach of us is an individual. ..‘e are separate and distinct 
from each other in many respects. Individuals within a society 
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feel and act similarly in respect to certain actions of that 
societies members. There are criminal charges that the ..merican 
people accept. There arc Criminal charges that brir.~ terror 
to the minds of these sam^ Teople. 

.‘.nyor.e of the felonies named in indictment 2C5G5 will en¬ 
visage similar images of horror and outrage from these people. 

Emotions are deeply stirred. Great sympathy is displayed 
for the accuser. Everything from dis’-elief to hate is felt for 
the accused. 

I have been accused of such crime 3 and have been the re¬ 
cipient of these horrendous feelirws. The emotions roused TTith- 
in me have been close to unbearable. Those to whom. I mas close 
mere shocked when they learned of my arrest. This indictment 
has enerted more influence on my life than anyother single 
inceder.t. 

I have been advised to forget it. 

I can for 3 et the money paid to a lawyer; the money paid to 
a bondsman; the money paid to private investigators; the money 
lost uhile I remained imprisioned awaiting bail; the money lost 
TThile meeting with my counsel; and the money lost at Court 
sessions. 

I can forget that only by lyir.~ mas I able to keep ny job 
after my arrest. I can forget the continuing lies to my employ¬ 
er about why I uould be absent on certain days. 

Ho' 7 does one forget the looks on the faces of the people 
when they learned for T/hat he was accused. 

Hot-7 does one forget the months of uncertainty. The ar.:;iety 
of never knowing what may happen. The anticipation of a speedy 
and just trial. 

Mow does one foi* 3 et that T7hich has disrupted his life and 
mind for so lon^ when he is to remain in an environment that 
Td.ll remind him. 

Fifteen years is too lcn^ a period in my life to ^ive up 
TTithout clearing myself of the atrocities of indictment 205G5. 
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There is the story of the cuckoo and the three men. 

The first nan waits for the cuckoo to sing. He spends his 
entire life waiting and doinG nothin-. 

The second man encouraGes the cuckoo to sinG. Me uses his 
talent of persuasion and spends his life trinG* 

The third nan kills the cuckoo because it won't sinG* 

My life has been a pattern of the second nan. 'That concat¬ 
enation of events caused ne to deviate fron this standard on 
January 15, 1071 and resenble that of the third nan remains to 
be learned. Without this answer rehhbilitation becomes only a 
word and not an actuality. 

I feel "the case pendir.G aGeinst ne prior to January 15, 1971 
is an important part of this answer. There is an immeasurable 
difference between maybe he's innocent and he is innocent. 

I an appealinG for Your Honor's consideration on this 
natter. 

.In affirmative reply T .7ill free me fron the accusations of 
indictment 2C5CS as well as aid ne in findinG the answer to ny 
problem. 

Since I remain in jail, please send ne word that this 
letter has been received. 

P.espectfully, 

(Si-ned) _ 

Edward M. Mamed, Jr. 








» 
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THE CLERK: People versus Edward H. Homed, Jr. 

Both sides ready? 

HR. SCARING: People have an application, your 
Honor. I just received this case. Could we have 
the Hearing at two o'clock so 1 can familiarize myself 
with the case. 

THE COURT: Well, you know, I don't know why 
it's come as a surprise to you. It was some time ago 
that 1 put it down for a hearing. And I think I made 
it clear at the outset, if I go along with the with¬ 
drawal of the plea, there is going to be an immediate 
trial. 

MR. SCARING: I just received it from Mr. Be] x. 
That's why it comes as a surprise to me. 

THE COURT: Notice to Mr. Belfi is notice to 

you. 

MR. SCARING: Practically speakii g, it is not. 

THE COURT: Come up, gentlemen. 

(Discussion at the Eench, off the record.) 

THE COURT: All right. 

THE CLERK: Both sides ready? 

MR. SCARING: Your Honor is denying that 
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application? 

THE COURT: You. 

MR. SCARING: The People are ready. 

THE COURTj All right, gentlemen. 

MS. EOTTITTA; Al this ciu-j, your Honor, nay 
I make an application: 

Your Honor has directed the defendant to proceed 
with the hearing on his application to withdraw hie 
guilty plea. 1 submit to your honor very respectfully, 
end I have submitted law on that point, that a hearing 
here would be unnecessary and would be prejudicial 
to lb'' rights and the intvircstc of this defendant 
because he will be ei^osed and rccuired to D'ka certain 

k 4 

statements that night be used against him in the future, 

THE COURT: You have my e a Durance that nothing 
uttered will ac any time be used at any subsequent 
proceeding. The only purpose of this proceeding ia 
to determine whether or not he understood the nature 
of the proceedings of Juno 23, 1971 where he did in 

4 

fact, offer a plea and which plea wao in fact accepted. 

I can't give you any greater assurance than 
the fact that nothing said at this hearing will at 




A 

'V ties be used by enyone against this defendant. 

MR. BOTTITTA: May I have an exception to your 
Honor’s ruling on that point? 

THE COURT: Yjb. 

MR. BOTTITTA: Thank you very much. 

I call Mra. Earned. 

« 

LEONA H A R N E D , 55 Tulip Avenue, Floral Park, 

New York, called as a witness on behalf of the 
Defendant, and being first duly awom, testified 
as follows: 

DIRECT EXAMINATION 
BY MR. LOTT ITT A: 

Q Mrs. Earned, arc you the mother of the defen¬ 

dant, Edward Homed? 

A Yes, I am. 

Q On Juno 23, 1971, were you present in Judge 

Altinari’a Part when your son’s matter cc^r.o up for a 
conference of some sort? 

A Yes. 

Q And were you accompanied there at that time by 

Mr. Hamed? 


A 


Right. 
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Q Your husband, is that right? 

A Yes, sir. 

Q Now, Mrs. Harned, on that day in that courtrocu, 

* 

did you have a conversation or discussion with your sen, the 
defendant? 

A I did. 

* 

Q And did Mr. Kamed, your husband, participate 

in this conversation? 

A Yes. 

I Q Mrs. Hamed, will you tell the Court plearo, 

and to the best of your memory, what was said by your con, 

what was sal. by you and what if anything was said by your 
husband during that conversation or diccusclcn? 

A • Well, we trc-ld Edx;ard that he should accept what 
was offered hi.n because wa had Just given a lawyer five 
thousand dcllarc and with ay husband'a illness our bank nccour. 
was depleted and we couldn't do any more for him. 

Q Your husband has passed away, has he not? 

A Yes, two weeks ago. 

HR. BCrTITTA: I have no other questions. 

CROSS EXAMINATION 


BY HR. SCARING: 


Harried - cross 
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0 Mrs. Hamad, you had an opportunity ns afforded 

to you by the Judge, to talk to your son whether or not he 
should take this plea? 

« 

A Yon, sir* 

Q And how many attorneys was he represented by 

at that time? 

A Two. 

Q Were they both present? 

A Right. 

Q Did they aioo discuss this case with your con? 

A I presume so. 

HR. BOTTITTA: I am going to object to any.- 
questions pertaining to any conversation with the 
defendant's attorneys at that time. 

TOE COURT: I would suggest that the only 
purpose for which it was offered was to establish 
ceroething about a large fee, and that was her reason 
for suggesting to her eon that he should, In fact, 
take the plea. Kcw, 1 want to hear it all. 

MR. BOTTITTA: If your Honor please, way I 
point out that this conversation may go beyond that. 

It may go into the area of a privileged communication. 
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THE COURT: Counsel, I assure you, there is 

no jury. This hearing will in fact remain before 

thic Court only end will never again be heard from or 

« 

used for any purpose other than to help me make a 
Judgment as to whether or not I should allow him to 
withdraw his plea. Now, if you want me honestly and 
sincerely to really consider withdrawing this plea, 

1 have tc know everything that's available. 

HR. BOTTITTA: Well, I would like to tell the 
Court right new t!- t I an going to object to any 
conversations, any disclosure of any conversations-* 
THE COURT: All right. You.have a continuing 
objection to (he entire matter. And tha objection is 
overruled. 

IE. BOTTITTA: Thank you. 

<7 Mrs. Harred, then you discussed this incident 

with your son and also with your two attorneys while you were 
in Court, is that correct? 

A Before we came in Court, the attorneya told us 

what it was going to be and then I talked to Edward in the 

Court. 

Q And there cane a time when tha Judge afforded 
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you an opportunity to talk to hin again after the proceedings 
had started, is that correct? 

A No. Juat before he started the proceedings. 

« 

Q But you did hove an opportunity to talk to him 

at that tine? 

A Right. 

Q Now, you said you had given the attorneys five 

thousand dollars, is that correct? 

A Right. 

Q And that was the fee to represent your con with 

respect to Che charge® against him, is that correct? 

A Right. 

Q And your attorneys had advired that under all 

of the circumstances that your son should take the pica, is 
that correct? 

A Yes. 

Q And was it in that context that you said to your 

son that you had paid these attorneys five thousand dollars 
and that's their recommendation and we suggest that you 
follow that recemendation? 

A Yes, 1 said I couldn’t do any more for my sea. 

MR. SCARING: Thank you very muuh. 

♦' '35 
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t-i •» * \ 'TVA TT CM 
iLm~j ivi wwiaiiAiiUi 

SY MR. BOTTITTA: 

Q Did you tell your con that you couldn’t afford 

to pay any core coney for legal fees and other expenses in 
connection with his case, ic that right? 

A That’s right, 

MR, BOTTITTA: All right. Thank you. 

KR. SCARING: No further questions. 

(Witness is excused.) 

I MR.BOTTITTA; I call Edward Harried, the 

defendant. 

•EDWARD II.. . HARKED, JR,, 55 Tulip . 

Avenue, Floral Pari;, New York, called ao a witness 

on behalf of himself, and being first duly sworn, 

testified as follows: 

DIRECT EXAMINATION 

BY MR. BOTTITTA: 

. * 

Q Mr. Homed, vou aro the defendant in thi3 

hearing, is that right, sir7 
A I cm. 

q Mr. Hamed, were you in Court in Judge 

Alticari’s Fart on June 23rd, 1971? 

7 

j 
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A I was. 

Q At that tine did you have occasion to talk to 

your father and mother about certain procedures and certain 
situations that you wanted tg discuss with then? 

A I did. 

Q And will you tell the Court please, to the best 
of your memory, what was said by you, your father and your 
mother at that time? 

A T’ell, 1 walked into the courtroom and there 

were other proceedings taking place. I looked at both 
parents and I nodded, no, I was not taking my plea. My 
father becane outraged, ny mother was crying. You know, 
there was some discussion, and I asked my attorney that I 
wanted to speak to my parents. Th« Judge granted this. I 
walked back there and I said, "I am not taking this plea. 
There is no way." 

THE COURT: You told this to whom? 

A / My parents. I told it to both attorneys 
,resent. I said, "I am not taking it." My father was ill. 
And he vas**tay father had had a way of**he told me he had 
no more money and he could not afford any more attorneys. 
They were at the end. My mother was crying. They told me 




/ 
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I was better off if I hs ■’ mwrdered somebody. b'hat Co you 
want oa to tell you? 

Q Mr. Hamed, at that tine also, did you testify 
or cake statements before the Court in answer to aot'e 
questions that were posed to you by the Judge? 

A I answered questions under the advice, of counsel. 

Q But did you answer those questions? 

A Yea, I did. 

Q How, did you understand the legal implications 

involved in your answers? 

MR. SCARING: 1 object to the question. 

THE COURT: 1 will allow it. . 

A * No, I did not. 

THE COURT: You didn’t understand that you were 
going to bj incarcerated for almost fifteen years? 

THE WITHE"E: I understood that, yes. 

THE COURT: All right. 

Q How, Mr. Hamed, you were offered a charge of 

burglary in the first degree in satisfaction of all the 
counts in the two indictments, were you not? 

A Yes, sir* 

Q And in the course of that conversation, in 


9 
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answering the questions posed to you by the Court, you 
agreed to plead guilty end you did plead guilty to the 
charge of burglary in the first degree, did you not? 

A I did. 

Q t Did 70U understand the elements involved in 
burglary when you pleaded guilty on that occasion? 

A , No. 

Q Nevertheless, you pleaded guilty, ic that right? 

A 1 was told to plead guilty. 

Q Mr. Hamed, eventually, did you make an 

application to the Court for the withdrawal of the plea of 

guilty? 

A Yes, I did. 

Q h'hen did you make the application? 

A I started! writing it that afternoon, June 23rd. 

Q Do you recall when you mailed or forwarded 

the application? 

A T. had to wait for epprovul from the Jail. It 

was about the 30th. 

* TH5 COUXT: The record will stand clear that 

this Court received notification rather rapidly‘after 

the plea. 
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to 

* _ 


Hamed • direct 

Q And now you are caking the Court for permission 

to withdrew the plea of guilty, i3 that right, sir? 

A I cm. 

Q And you do* that with knowledge of the fact 

that you face any number of serious felony charges, is that 
right? 

A I am a\«ire of that. 

Q Nevertheless, you still maintain, you still 

ask the Court for permission to withdraw your guilty plea, 
is'that right? 

A - I do. 

,>■ ’ ' 

MR. BOTTITTA: I have no further questions. 

CROSS niAMIlATICN 
BY MR. SCARING: 

Q Incidentally, Mr. Hamed, what is the reason 

that you now wish to withdraw your pica? 

A It was so stated in a letter to the Court 

dated June 30th. AI 30 in the application of my attorney, 

Mr. Bottitta. 

Q Well, would you tell me please, what your 

reasons are that you now wish to withdrew ycur plea? 

A Burglary first degree is remaining unlawfully 


I 
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• in a dwelling at night with the intention of comitting a 
crime. Intent, I have no idea of what it was. To my best 
knowledge, I am not guilty of burglary in the first degree. 

Q « And is that the reason that yov wish to with¬ 
draw your plea? 

A Not entirely* no. I do wish a trial on the 

earliest Indictment 28536. 

q And is that the reason you wish to withdraw 

your pica? 

A It is part of the consideration. 

Q And what is the rest of your consideration? 

... • 4 • • * 

A I have given you two. . I am not guilty cf one 

indictment completely, absolutely. 

•THE CCU2T: Be careful now, young man. I 
think he gave sufficient reason. He said he wanted 
to be tried on the early indictment and he said that 
he is not—doe3 not fall within the definition of 
burglary in the first degree. Therefore, he is not 
guilty. 

q Are those your complete reasons for at this 

time wanting to withdraw your plea? 

A . I feel it would be to ray best interests to 
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withdraw this plea. 

Q And are there any other reasons, Mr. Harned, 

that you wish to v/ithdraw your pica? 

A At this moment, I couldn*t think of any. 

Q Mr* Harned, you indicated chat someone told 

you to plead 'guilty. Who told you to plead guilty? 

A *My parents. 

Q Anybody else? 

A The attorneys that were present. 

Q The attorneys didn't 3ay, "plead guilty", 

did they? 

A « Yes. 

Q Didn* t they say that they reconraended that 

you plead guilty? 

A Yes. 

Q Recommend? 

A Recommend, yes. 

q Did you accept their recommendation? 

A Under the circumstances, I had no choice. 

Q Did you accept their recommendation? 

A I did. 

Q You did? 

] 'dfi* 
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A 1 went along with vhat they wished, 

q You said that you would plead guilty, didn't 

you? 

1 . At first, no, I told them X would not plead 

guilty and then I went along with it, yea. 

Q After you had a conversation with both of your 
attorneys? 

A With ny parents, not with the attorneys. 

Q Didn't you also h3ve a conversation with your 

attorneys before you pled guilty? 

A No. 

MR. EOTTITTAj At this time, your Honor, for 
the record, I object to any conversations between the 
attorneys and the defendant. 

MR. SCARING: It is relevant to the issues here 
as to whether or not*» 

THE COURT: Develop his state of mind without 
going into what an attorney told him or didn't tell 
him. If he chooses to make remarks to develop that 
thought, that's his position. But I wouldn't ask 
him what a lawyer told him, if anything. 

MR. SCARING: May I ask him if he had the 
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opportunity to consult with his attorneys before— 

THE COURT: Absolutely. 

Q Mr. Hsmed, did you have the opportunity— 

THE COURT: I think the record is clear, and 
my clear recollection is that he appeared before me, 

1 indicated to him that the plea would carry with it 
no more than fifteen years in a State Penitentiary, 

I 6aid to him, 1 think, 11 look, it is a serious 
matter. Don*t do it until you have talked to someone.' 
I stepped off the bench and 1 gave him, I don’t know 
how much time, ten or fifteen minute3, to apeak to his 
mother and father. He then came back and caid ho 
wanted to plead. So I know and I take notice of that, 
that he had opportunity to think about it and talk 
about it. 

THE WITNESS: You consider ten minutes an 
opportunity as to fifteen years? 

THE COURT: Don’t talk to ne, young man. Just 
listen carefully. 

Q How many years of schooling have you had, 

Mr. Harncd? 

A High school and college, two years. 
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Q Did you graduate from college? 

A Ho. 

Q Aro you or were you employed before you were 

incarcerated? 

A Yes. 

Q Uhat capacity? 

A Computer programing. 

Q Do you have uny education along those lines? 

A Yea. 

Q How many years? 

A Five months of school, a few days, I.B.M. 

Q Do you recall appearing before Judge Altiuari 

when you took this plea? 

A I do. 

Q Do you recall him saying to you,'Uo you 

understand th< nature of these proceedings"? 

A The nature of the proceedings** 

Q Do you recall hiia saying that? 

A Yes, sir. 

Q Do you recall your answer being, "yes, I do." 

A Yes, X do. 

Q Co you recall the Court saying, "you understand 
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you are offering to plead guilty to burglary in the first 
degree which it a Class b felony?" 

MR. ECrriTTA; Ubat Page? 

HR. SCARINGJ Page 4. 

MR. BOTTIITA: Thank you. 

THE COURTl Pardon me. Maybe you ought to 
step back so you can keep your voice up and he can 
respond in kind. 

MR. SCARING: Yes, sir. 

» . 

Q Do you recall the Court saying to you, "Mr. 

Hamed, you understand you are offering to plead guilty to 
burglary in the first degree, which la a Class B felony," 
and do you recall your answer being, "yes, I do." 

A I do • 

0 

Q < Did you understand it? 

A • X iJ ij/} f know what a Class B felony was at the 

time. 

Q Mr. Hameu, you didn't ask that question, did 

you, when the Court asked you that question? 

A Ho, sir. 

Q You said you understood? 
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Q Were you efraid of Judge Altimari? 

A I was nervous. 

Q Were you confused by hla question? 

A Sene of them, yes. 

Q Were you confused by that question? 

A I heard the question burglary first degree, 

all after that makes no sense, Class B doesn*t do anything 


for me. 


THE CCUBT: You don°t know what n Class B 


felony is? 

TIH WITNESS: I do at this time. 

THE COURT: What is it? 

THE WITNESS: Felonies range in classes, A, 
B, C. A carried life, B carries twenty-five years 
and so on. 

TLE COURT: All right, 

THE WITNESS: I don’t know v?hat they mean 


though. 


THE COURT: All right. 

Do you recall this question being asked of 


you by the Court and this answer: 


"It is toy understanding that you are taking 


A 
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the position that you are offering this plea on the burglary 
first only—on the burglary first only, and you ore prepared 
to admit the burglary in the first degree only and indicate 
to this Court that because of the possible exposure with 
regard to a trial and a possible conviction, that you are 
offering to plead al3o in that regard?" 

The Defendant i "On the burglary, yes." 

Did you understand that question and was that 

your answer? 

A Well, the errposure as 1 was told, would be 

trials in the order of the latest indictment first,, which 
would not give no much of a defense and no defense at all, 

1 had no choice. 

Q In other words, Mr. Hamed, you felt that if 

you were to go to trial, the possibility of an extended 
sentence beyond what you were offered concerning tills disposi¬ 
tion was great? 

A It was ridiculous. 

q So that you felt you would be convicted and 

that you would get a tremendous sentence, is that correct? 

A » When one has no defense, he la going to be 


convicted. 
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Q And is that one of the raain reasons that you 

took the plea? 

A 1 wag not under the impresoion that I had a 

choice as to which indictment came first. 
f) That* 8 not ray question. 

A That was part of the consideration for taking 

the plea. 

0 Please answer my question; 

Now, you indicated you lied no defense in this 

cafe? 

A No. 1 said I had no defense if it \jas tried 

. first. 

Q Did you feel that if both indictments were 

tried, you would be convicted? 

A No. 

Q You did not? 

A , 1 felt that if the first cace was tried first, 
I would be acquitted. 

0 Did you know which ca; was to be tried first? 

A * 1 was under the impression that the second 
case would be tried first. 

Q And you felt that in that case you would be 
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convicted, is that correct? 

A In that case, I had no defense. 

Q And did you know if you were convicted in 

that case alone, the exposure would be greater than it would 
be if you pled to the Class B felony, burglary in the first 
degree? 

A I don't understand your question. 

Q Veil, let's go back a little. 

A We are talking about which case first? 

Q Mr. Hamed, answer my question: 

Did you plead guilty to burglary in the first 
degree because you felt that if the cases went to trial, 
you would go to jail for a longer period of time? 

A ♦ Ho. I felt that if the cases were tried in 
descending sequence, I would bo convicted because I would 
have no defense for either case. 

Q And what did you feel the recult would be if 

you were convicted? 

A ' An extended incarceration. 

Q Extended beyond a period of fifteen years? 

A Possibly. 

Q And is that the reason that you took the plea? 
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A It Is one of the reasons, yes. 

Q Do you attach any significance to that reason, 

any importance to it? 

A Of course. It is a consideration. 

Q Mr. Hamcd, was it the most vital consideration 
that you had before you took the pica? 

A That I would be tried on the second case first 

giving me— 

Q Mr. Hamed-« 

I . A That is the consideration. 

THE COURT: What difference does it make on 
' what case you are tried first, what real difference 
does it make? 

THE WITNESS: ' It makes a tremendous diffotcnce 
to me. I was under severe emotional stress at the 
time of the first one and it was some kind of a defense 
and if you give raj the second case first, I have nothing 
to prove, no way of proving that I didn't do anything. 

THE COURT: You had been told that severe 
emotional stress Is a defense to a burglary? 

THE WITNESS* No, I have not. 

THE COURT: You have been told that severe 

i. 

_ 
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reaction".! stress is a defense to a charge for raise? 

TI~ h'lTNISS: Possibly. 

TIP: COURT: Go ahead. 

KP. SCARING: If I my just have a moment, 
your Honor. I had not an opportunity prior to the 
hearing to go through the minutes. 

Q I ask you if you recall these questions being 

aoked of you and whether or not you recall these answers on 
Page 8: 

"The Court: On the 16th day of January, 1971, 
in the night time, did you enter and remain unlaufully 
in the dwelling house of a person by the name of Baer, 
located at 374 Stewart Avenue, Garden City, New York, 
Nassau County, with the intent to commit oc crime 
therein?" 

"The Defendant; Yes, sir." 

"The Court: lias there cn attempt to commit 
the rape?" 

"The Defendant: It was an intent." 

"The Court: That's all Imnt to know, v/ao there 

% 

an intent to consait thp crime of rapt; and was it at 
night? Let's start from the beginning: 
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Did you eater Che house by reason of license 
or invitation?" 

"The Defendant: The answer to the last question 
is yes." 

"The Court: All right. So you went to the 
house unlawfully, is that correct?" 

"The Defendant: Yes, sir." 

Do you recall those questions, and do you 

recall those answers? 

A I would like to see that in writing please. 

Q Would you answer that question? 

A I would like to see it in writing. You asked 

me three or four questions and I would like to see it in 
writing. 

THE COURT: Let him see it. 

A I will answer one at a tine. 

Q All right. That would be approximately the 

middle of Page 3, going into Page 9. 

A Will you start from the beginning now? 

Q I air. referring to your answer, "yes, sir", 

after the question which begins, "On the 16th day of January, 
1971." 
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A As I said before— 

C Just answer uy question, Mr. Hamed. Did you 

jive that answer to that question, yes or no? 

A I gava that answer,* yes, sir. 

Q With respect to the following question and the 

answer to that, "yes, sir”, did you give that answer to that 
question? 

A, I uttered that, yes. 

Q Mr. Hamad, can I take that to mean that you 

gaye that answer? 

A It is not my answer. It was told to ne, it was 

• advised to me, I was advised to say that. 

Q Mr. Hamed, did you say, ”yes, sir”, to that 

question or did you not say, ”yes, sir”, as your anewer? 

A 1 personally caid, "yes, sir.” 

Q Thank you, Mr. Hamed, The next question, 

"was there an attempt to commit the rape?” 

''The Defendant: It was an intent." 

Did you say that, Mr, named? 

A What I said there is not a statement. It Is 

a question. 

Q • Did you say it was an intent in response to 
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the Court's qu-sticn: 

"\,’a3 there an attempt to cotrzit the rape?" 
A This £oes back to the fir3t question— 

Q Yea or no? 

A Did I say this? 


3 Yes. 

A I did say that, yes. 

Q Thank you. Coin" on to Page 9, Mr. Homed, 

the Court: "All right. So you went into the house f mlaw- 
fully, is that correct?" 

"Tho Defendant: Yes, sir." 

Did you 3ay that? 

A I did. 

Q "You had no invitation?" 

"The Defendant: Yes, sir." 

"The Court: It wa3 night time?" 

"The Defendant: Yc3, sir." 

"The Court: Did you know these people at all?" 
"The Defendant: No, 6lr." 

"The Court: So you went into a strange house 
at night, did you break through?" 

"The Defendant: Yes, sir." 
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Horned - cross 


"The Court: flow did you break in?" 


"The Defendant: Through a window." 


Do you recall those questions and answers? 


I recall the questions, yes. 


And the answers, that I indicated were the 


answers that you gave to the Honorable Judge Altinari? 


They were not my answers, no. 


Veil, did someone else say those wrris? 


I was told to say those. 


Who told you to say those? 


The attorney that wag present, 


. What’8 his name? 


Joseph P, McCartney. He knew they were not 


right, i 


He knew they were not right? 


Yes. I was talking to him. The Judge was 


talking and I was talking to the attorney. 


Did the Judge ask you if anybody threatened 


you or forced you to take this plea? 


I have not been threatened physically, 


Did anybody force you to take this plea? 


Yes. 


Who? 
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A hell, if I had no money for attorneys and I 

couldn't fight it— 

Q Answer ay question: 

h’ho forced you to take thio plea? 

A Eoth parents and my attorney. 

q Your deceased father and your mother and your 

attorney? 

• V/*. 

X wj • 

q h’hat was your attorney's name? 

A Joseph P. McCartney and Richard Schultz. 

XliC COURT: Toll me, Mr. Hamed, did you ever 
hear of the organization called Legal Aid Society? 

THE UITU2S5: 1 believe so. 

THE COURT: here you aware of the exiotence of 
the Legal Aid Society on the day you took the plea? 
TilE UITMZSS; I had heard about it. 

TILE COURT: here you aware of the fact that 
they were assigned counsel, that the Court would 
assign them in the event there was a defendant who 

could not afford ceuns&i. 

THE WITNESS I I had heard rumors in the Jail 
about cuch counsel. That they were incompetent. 
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*• 

THE CO’TIT: That they were what? 

THE l.’ITHZSS: Incompetent. 

THE COITTIT: All right. 

Q Hr. Homed , how long were you In jail prior to 

the time ycu too!: this pica? 

A Since the 16th of January, 

0 Did you have conversations with other prisoners? 

i 1 v! S y .».XTT • 

°i Did you talk about cases? 

A Yes. 

Q Did you talk about lawyers? 

A Yc3. 

o You didn't know about the Legal Aid Society? 

A • I heard about it, yes. 

Q Hr. Ilamed, on how many occasions did you discuss 

your case with your attorneys? 

A I have no idea. 

e Hell, was it more than five occasions? 

A I couldn't say. 

n t’3 3 it more than ten occasions? 

A I have no idea how many times, 

o So it could have been one hundred occasions 
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or it cruld ha*"! been one occasion, is that vhat your 
testimony is? 

A Yes. 

Q That's the best recollection you have? 

A I don't recall every time they saw me on it. 

Q I don't want you to remember every tine. Just 

approximately? 

A Arrororirnnt e 1 y, no. Five, maybe ten. I have 

no idea. 

Q More than five tines? 

I . 

.A I would 3ny yes, more than five times. 

Q All right. And would you cay that these 

occasions were with both attorneys or Just one attorney? 

A Usually Just one. 

O All right. And would you discuss your ca3e? 

A Usually not. 

Q would you discuss** 

A Me were going for a felony hearing and I knew 

nothing about a felony hearing. 

Q Well, they told you what a felony hearing was, 

didn't they? 

A Well, it never came about. 
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burned - cross 

Jid you know waat the charges wore against: you? 

A Ye 3 , I knew what the charges were. 

) Did you know that you were charged with burglary 

and you knew what the other charges were that went along with 
that? 

A Yes. 

3 You knew where you had cocsaitted these crimes, 

alleged crimes.’ 

A Yes • 

3 Incidentally, you had mentioned to the Judge 

that you were in that house unlawfully, and are you telling 
this Court they were not true statements made by you in 
Court, those au_J.53ions. 

THE COURT: Objection sustained. 

3 '..’ere you in the house lawfully or unlawfully? 

A If ycu arc going back to all theca questions-- 

3 Were you in the house lawfully or unlawfully? 

A I refuse to answer that question. 

3 how, you indicated to me that both your parer^s 

and your lawyers have forced you to take this plea, is that 
correct? 

A That’s right, yes. 
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1 And I want you to cell aia please, what each of 

your lawyers said to you that forced you to take this plea 
or did to you tint forced you to take this plea? 

1C. L0TTI77A: I object to that, your Honor. 
Tin COURT: Sustained. 

HR, 3QTTITTA: Privileged communication. 

MR. SCAR1H0: It seem a to me we are talking 

r.bout conclusion:* here. 

THU COURT: lie are also talking about rights 

which may be paramount to the issue before this 
I . 

Court which would be the confidential relationship 
between a lawyer and a client. 1 am not going to go 
into that. Gentlemen— 

HR. SCARIUG: lly point ic simply, your Honor, 
the def v.idant here has indicated that he was forced 
to take this pica. Certainly he has taken a position 
now tha;. we should l-c permitted to explore. 

THE COURT: I think what his position is here 
is that he resisted taking a plea for a long period 
of time. He resisted or. the day in question. He 
then had a conversation with his lawyer, he saw his 
mother crying, his deceased father was upset, he then 
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».cJ a caen he changed his uind ana l;a 

pled guilty. Hours later when he was alone end outside 
the influence ui aio parent ^ and his lawyer, he said, 

X want .ry uviti • 1 tuim. tnnt's niu position* X 

don't tniuk tnere is any coniusioa here. There is no 
question of another Judge having taken the plea. I 
recall this ca^e vividly. He answered all those 
questions, ihece is no need for you to elicit from 
aim that »ie answered then. xie ataitted he went there 
and went tnere wrongfully, and he had no license to 
go there, had right down the line. I recall it 
clearly. I know chat. There is no need to repeat 
that. 

• ilk. SCARING: All right, your Honor, 
ho further questions, your Honor, 
run tojux: Air ri^ns, 

HR. EviTlTYA: One question. 

REDIRECT EXAiahxxTlCh 
EY MR. BOTTiriA: 

Q Ur, herneu, you testified to the fact you have 


a high school education and a partial college education, 
is that right? 
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4 « * 3 • 

x you ever have any lcgul education of any 

kind? 

A l!onc. 

HU. EGiTITTA; I have no other questions, 
rlie CCU.vT: All right. You nay step down. 
(Witness is excused.) 

ihT, CCi.TvT : i.o either the People or the Defeii- 

? 

cant vi_h to omer anything else before this Court. 

I • LCTTITTA: liothing further, your Honor. 

I.H. SCi.hii.C: If it pierce your Honor, the only 
evidence that the People would offer end I would ask 
to have rt ticrkcd is the defendant*c own prose plead* 
ing dated June 30th, 1971. 

11X CCUhi: All right. That together with the 
l.inutes -..ill be before this Court. 

lhb. Su.Rli.'G: And also the Minutes of the 
Hearing. 

THE CCUAI: Yes. Doth eides rest? 

HR. ICITITTA: Yes, your Honor. 

K£. SCARIKG: The People rest. 

THE CCURT: All right. 
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‘ rCARUTGj I taka it your Honor is accepting 
both th">ca? 

71 \Z CObTvT: Yoo, they are before the Court 
one way or another. You have to as sane that the 
Court has a memory and what happened at the time the 
plea was taken, the Court is aware of, and further 
that the Court rea 3 its mail. All right. I will hear 
the District httor.. :y with regard to why they feel 
this pi a should not be withdrawn. 

•a. CCAklkS: Judge, I think that the issue 
here varans I saw it framed, whether or net the defen¬ 
dant understood the proceedings that were before this 
Court. I think the defendant is a rather intelligent 
individual with an education, a high school end college 
education and ho cane across rather intelligently on 
the stand, I think, when I questioned him and I think 
when ycur Honor questioned him, I thin!: we have to 
drew the lino at this particular point. *7e have a roan 
here who was thoroughly questioned by your Honor 
concerning whether or not he diu >_oixnit the acts of 
this crime, whether or not he understood the nature 
and consequences of his taking a plea. Here’s a man 





vbo had the opportunity to consult with not just one 
lawyer, but two lawyers. And apparently tw lasers 
that wc^e well paid and certainly there w-is an 
indication of that on the 3tnnd. He nlno had the 
opportunity to discuss this particular position and 
whether ho should take a plea vrlth his pother and 
his father. He also had the opportunity to talk to 
your Honor, he had the opportunity to listen to all 
the questions veur Honor pave him, 

I think there is very little doubt that he 
understood what he was doin'?. I think he just had a 
change of mind. And I don't think we can proceed on 
that basi.3. I don't think every time a defenJmt has 
a change of mind we should turn about the whole system 
and proceed along that particular whin that he has at 
that particular tine. Certainly, u lot of tine is 
spent b" your Honor, a lot of time and effort was spent 
by a lot of peoole in this particular case. And we 
would onoose the application at this point. 

I would also noint out that the reason that 1 
offered the pleading— 

THE COURT: Let's assume I granted the defen- 
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''’ant's ■-’■■nitcation. Do yeti have n preference fir? to 
which trial you would like to goon first? 

If?. P CAR JIM*: i would like to leave that up 
to Mr. reran*?. 

TTIF. COURT: Mr. Straus, c?o you know new? 

MR. STRAUS: Do I have preference? I can only 
go by whrt was said in the Minutes of the plea. 


/ nr>.r. ro*i*■ ’ " 1 


/pparen 


ogle were ready to proceed, I believe. 


on the latent indictment. I don't think anything hen 
changed in record to that situation. 

TUT COURT: I will rake it clear now. I an 
going tc reserve decision. But it la going to be 
clear th-'t if I grant the defendant's application, 
the People will rhnose which of the indictments they 
will try ^irrt. I think that's the least that thiG 
Court can do. 1 

UR. SCARIUG: Judge, I would make one further 
point., I think that the r>leadin ,> of the defendant's 
prose application with respect to the reasons that 
he gave as to withdrawing his plea, differ substantially 

from the reasons he gave this Court today when I 

} 

asked him those questions as to the withdrawing of 
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hi.3 plea. I don't think the defendant has established 
any basis for your Honor to grant his application 
and wc would ask your Honor to deny his application. 

Thank you. 

THE COURT: Counsel? 

HR. BOTTITTA; Your Honor, I don't want to 
belabor the point but I would Just like to respect¬ 
fully ranind your Honor of the decision of the 
People against Phipps which I cited in rcy memorandum 
in which the Court said upon the arraignment or 
sentencing, but before sentence is pronounced, 
defendant protested his innocence and moved to withdraw 
his prior plea of guilty. 

THE COURT: Well, is there a protestation here 
of innocence, counsel? 

MR. BOTTITTA: Yes. 

THE COURT: Where? 

MR. BOTTITTA: Even In the Minutes he denied 
being guilty of any charge with the possible exception 
of the burglary pica and now he tries to explain to 
your Honor by stating he didn't know what the elements 
were Involved in the crime or the charge of burglary. 






AX 


-.I-j v • *.: \ cu thunk tnnt’s the kind of 

innocence chat Court is referri .v* to? 

in.. F-OTTITTA: Yes, I believe so, 

* .. cCin.: That’s almost technical innocence 
.hat fell within the complete rationale 1 

or purview of the burglary statute, burglary in the 

r 

decree, you think that’s the kind of innocence 
that they are r. ruing to in that decision? 

:-n. F0TT7T7A: Yon, your Toner. Any protesta¬ 
tion of innocence on the part of the defendant. He 
is protesting right now that he i; not guilty of the 
charge of burg I rrv , 

THE COURT: Counsel, there is u difference 
hetv/ean -nn.eeonce and the position of not guilty. 

The dif r<~nce is tremendous, hew, go ahead. 

If . iCCTITT/.: Uell, he wouldn’t Icnov; the 
difference. Judge. 

-If: COURT: I an addressing myself tc you, 
hen. Co ahead. 

h?., OOTTITTA: In any event, your Honor, the 
Court said that there is no clai-ji of prejudice by the 
People. And there certainly is nene in this case. 


• '1 * 



42 


And under tut circu-aa Lances, Lae Court held in that 
particular case in view of the reasonable necessity 
of the time in which the defendant applied for the 
withdrawal of the plea and in view of the further 
fact that there is no prejudice on the part of the 
People, that it would be proper to grant this nan's 
application for the withdrawal of the plea. 

THE COURT; Counsel, is there any prejudice to 
the People. 

PiU. SCARING: I don't know, your Honor, because 
1 haven't really and an opportunity to look into it. 

THE COURT: Well, I am going to reserve 
decision. If after talking to your Trial Bureau 
you find that there is some prejudice because of this 
delay, 1 would suggest that you send a copy to xe and 
a copy cl wnatever you send to rce to counsel and then 
you can respond if you so desire. 

idl. tCITIITA: Yes, sir. 

THE COURT : Eecision reserved. 

MR. SCARIER: Thank you, your Honor. 

MR. E0TI1TTA: May I niake one other point 
because your Honor raised the particular point where 

' '.' . i* 

. * \ ‘ 

1 






'•our Herr has indicated that if you see fit to grant 
the. defendant’s application for the withdrawal, you 
arc Eot~ rr to leave it up to the District Attorney to 
try whichever erse or charge he prefers, and, your 
Honor, X ^eliev® under the circumstances it would he 
unfair to this defendant to he tried on the second 
charge. 

THH CniF’ 7 ': I realty don’t understand this. 

T don’t wndnr^f’nd ns to the first charge or second 
charge. Sooner or later all charges will he tried, 

HR. POTTTTTA: Yes, your lienor, hut the 

* 

difference is very, very obvious here. On the first 
charge, the man feelc he is completely innocent of the 
charge. How, if he were tried cn the first indictment 
and he • ,r, re acquitted, they certainly couldn't use 
the incident of the first indictment against him on the 
second “rial. Put if he is tried on the second one, 
then hie chances of getting a fair trial on the other 
charge would very, very slim. He would be greatly 
prejudiced. 

THS COURT: Veil, counsel t believe me, 

if I grant your application, I will have exercised 
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Lhe dts ration which is net—i am net i-uc.—vice to co 
rt this r*.cncnt. And it X do to, anc cy.crcixc th* 
discretion, where everything on the* face of tut.-. plea 
offerin t the runner in which the Court conducted 
it 3 elf, the entire hearing, would indicate that your 
notion thculd he denied. And if X make a condition 
that tho People try whichever of the throe or two 
_ases they vat:, .o, then I think th-t's n wonderful 
victory on your part. 

lit. ECTTITTA: X an not concerned v?ith victories 
on my part, your honor. I say this very honestly. 

I am concerned in knowing that the record will show 
that this man cot a fair trial from beginning to end. 
And I k..ov your honor has leaned over backwards. 

Ain: COUTf : He v:ill gut it. 

.„u. CCAPllO: Certainly the People have a right 
to move whatever case they feel is ready for trral for 


trial. 

’.1. B0TTI7TA: Depending on the circumstances. 
TIiS CCUIfT: If you care to address yourself, 
Mr. Scaring, with regard to prejudice and why you 
should have—in the event the metien is granted—the 

trial on whichever indictment you have in mind, then 




b 
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«. '-iiU «1 J W1 i.1 lUt/pC’ftiUt 

Yua, sir. 

Yliar.!; you very much, your Honor, 
on in ion recurved, 
nlor.dcnt rcaandad. 
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Notice of Motion/Order to Show Cause.. 

Supporting Affidavits_ 

Answering Affidavits..__ 

Reply Affidavits... 

Affidavits /Exhibits__ 

Filed Papers...... 


Bi.. a: People's Petitioner's_Defendant's Respondent's__ 

The foregoing papers numbered 1 to_having been read on this motion.. 

Thi.3 is a motion by the defendant for an Order granting leave to 
withdraw his plea of guilty. CPL §220.60 subd. 4. Pursuant to an Order of 
the court a hearing was held. People v. Dixon . 29 N.Y. 2d 55. 

The following constitutes the court*3 finding., of fact and con¬ 
clusions of laws 

On January 27, 1970 the Grand Jury indicted defendant for the 
crimes of Rapo in the First Degree, Sodomy in the First Degree, Sexual 
Abuse in the First Degree and Assault in the Second Degree. (Ind. No.28586). 
On April 12, 1971 the Grand Jury indicted defendant for the crimes of Rape 
in the First Degree, Burglary in the First Degree and Posrecsion of Burglars 
Tools. (Ind. No. 31363). 

Subsequently, on June 23, 1971 the defendant withdrew his pleas 
of not guilty and entered a plea of guilty to the crime of Burglary in the 
First Degree under Indictment No. 31363 and in satisfaction thereof and 
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In satisfaction of Indictment Ho. 28586. 

On the day the plea of guilty was entered and prior to the 
entry of the plea the defendant conversed with his parents. This court 
finds that a factor in defendant's decision to plead guilty was that his 
parents had advised him that they could not afford additional legal fees. 

The Minutes of the Hearing to Withdraw the Plea of Guilty, dated October 29, 
1971, reflect that the defendant was aware of the existence of the Legal 
Md Society and that the court could assign it in the event he coula not 
afford counsel. (SM p.30). 

This court further finds that the defendant's retained attorneys 
discussed the case with him on at least five occasions and that the 
attorneys recommended the plea of guilty. (Minutes of Hearing to Withdraw 
Plea of Guilty, 10/29/71. p. 32). Thus, the Minutes of the Hearing to 
Withdraw the Guilty Plea and the Minutes of the Change of Plea, dated 
June 23, 1971 clearly demonstrate that there were repeated consultations 
between defendant and his lawyers, and a conference between defendant and 
his parents. Cf. People v. Robinson , aff'd sub nom People v. Nixon . 21 
N.V. 2d 338. 

During the change of Plea on June 23, 1971, the defendant stated 
that he was pleading guilty of hi3 own free will, that he was aware that 
ho was entitled to a jury trial on each indictment, and that he Knew he 
could examine and cross-examine witnesses at the trials. Defendant also 
admitted that he knowingly entered and remained unlawfully at the burglar¬ 
ized home in the night time and had the intent to commit the crime of rape. 
The defendant stated he had broken into the house through a window. See 
People v. Serrano. 15 H.Y. 2d 304. 

On the other hand, at the Hearing to Withdraw tho Plea of Guilty 
defendant stated his reasons for desiring to withdraw his guilty plea . 

He said he did not understand the meaning of the phrase "intent to commit 
a crime". (Minutes of Bearing to Withdraw Guilty Plea, 10/29/71 p.13-14). 
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Daring the Change of Plea proceeding on June 23, 1971 the 

following colloguy occurred* 

The COURT* It is alleged here that the 
crime you intended to commit was rape. You 
understand that? 

The DEFENDANT * Yes, sir. 

The COURT: Was there an attempt to commit 
the rape? 

The DEFENDANTi It was an intent. 

(SM p.8). Underlining supplied. 

It should be noted that the defendant herein has had up to two 
years of college and i3 a computer programmer. He is intelligent and 
extremely articulate. The above-quoted minutes show that the defendant 
quickly stated that he Intended to commit the crime of rape and thereby 
inferentially denied an attempt to rape. 

Another reason for defendant^ desire to withdraw his plea is 
based upon his belief that he is not guilty of any crime under Indictment 
Number 2S5S6. (Hearing to Withdraw Guilty Plea, 10/29/71, p. 14.) How¬ 
ever defendant pleaded guilty to the crime of Burglary in the First Degree 
under Indictment Number 31363. Such plea under Indictment Number 31363 
did not constitute an admission of guilt under Indictment Number 28586. 

It should be noted that the defendant believes that he is not 
guilty of any crime under Indictment Number 28586 because, as he stated, 
he was under severe emotional stress at the time the crimes were allegedly 
committed and that he wa3 told that severe emotional distress was a 
possible defense to a charge of rape. The defendant did not state who 
gave such advice, but did say that no one told him that severe emotional 
stress wa3 a defense to the crime of burglary. See Minutes of Hearing 
to Withdraw Guilty Plea, 10/29/71, p 24-25. 

In any event, this court at the Change of Plea proceeding of 
June 23, 1971 elicited from the defendant that part of his consideration 
for the plea of guilty was that he knew that if convicted by a Jury his 
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possible exposure would be very severe, and could exceed the fifteen 
years maximum that the court had indicated previously. Minutes of Change 
of Plea Proceeding, 6/23/71, p. 13-14. People v. Serrano . 15 H.Y. 2d 304. 

In Pe ople v. Serrano , supra, the defendant?* version of the 
facts at the change of plea contained considerable and material differences 
from that set forth by the district attorney. The court there concluded 
that the trial court should have rejected the plea of guilty and then, 
if approprlate,inquire as to whether the guilty plea was based upon an 
attempt to avoid the risk of a jury verdict which might carry a more 
severe penalty. 

In the case at bar, the defendant did not want to admit a 
forcible rape out of fear of the stigma which might attach. Thus, this 
court did not inquire during the Change of Plea proceeding whether the 
victim was physically injured during the commission of the crime of 
Burglary in the Pisst Degree. The court, instead, immediately shifted 
its inquiry and continued as recommended in the Serrano case, 3 upra. 

Such “Serrano" type plea of guilty has been held valid. In 
W orth Carolina v. Alfo rd, (400 O.S. 25) the Court held that an express 
admission of guilt was not a constitutional requisite to the imposition 
of sentence after a guilty plea, and a court may accept a guilty plea al¬ 
though a defendant doeB not admit guilt, but where strong evidence of 
guilt exists. Here, the defendant admitted all elements of the crime of 
Burglary in the First Degree except that of physical injury. The lack of 
inquiry with respect to physical injury was necessary in view of the 
position the defendant took and the defendant's desire to avoid the risk 
of a more severe penalty. 

Finally, the defendant claimed that he pleaded guilty because 
he was told that the later indictment would be tried first. This court is 
not aware of any case om statute that requires that indictments be tried 
in the order they were handed up. In any event, even if the earlier 
indictment was tried first the defendant, if he testified,could have been 
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asked quostlons concerning underlying acts in the later indictment (People 
v. Alamo . 23 H.Y. 2d 630), or questions concerning the underlying acts of 
his previous youthful offender conviction (P eople v. Vidal , 26 H.Y. 2d 249). 
Thus, the order in which the indictments were to be tried would not matter 
as defendant's credibility would be severely damaged if he testified. 

This court, after reviewing the Minutes of the Change of Plea, 
the Minutes of Hearing to Withdraw the Guilty Plea, the letter of defendant 
dated June 30, 1971, the District Attorney*s affidavit in opposition to the 
instant motion, and defense counsel's affirmation in support of the motion, 
concludes that the defendant's motion presents no legal grounds to permit a 
withdrawal of the plea of guilty. People v. D ixon , 29 H.Y. 2d 55. 

This court is convinced that the defendant, an intelligent and 
articulate individual, and who, while just twenty-five years old, is some¬ 
what familiar with criminal court proceedings, understood the proceedings 
held herein. Moreover, the court notes that the defendant has never claimed 
innocence under indictment number 31363. 

Zt is 

ORDERED that the defendant's motion is denied in all respects, 
and it is further 

ORDERED that defendant will be sentenced on January 7, 1972 
at 9i30 A.M. . i 

• 1 -o j 

' I ‘ [ 

December 23, 1971 _ _ 

l i 

I 
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Present: c" 

Hon_ u: r. .v^ Tf”^o’: _ 

County judge 


Defendant 


PAPERS NUMBERED 


Notice of Motion/Order to Show Cause. 

1 

Supporting Affidavits_ 

Answering Affidavits__ 

Reply Affidavits.._ 

Affidavits/Exhibits 

Filed Papers_ 


Briefs: People's Petitioner' s 

The foregoing papers numbered 1 to. 


sfendant's Respondent's____ 

.having been read on this motion_ 


The defendant, pro se, applies to this court lor an order 
vacating the juJ^pect convicting hin of Burglary in the First .Vet re a 
on the ground that his pica of guilty was iruroperly obtained and 
u,.on hia pro-pt retjuost he should here been permitted to wJth.fr.it/ 
it. (CVL «a.M (suLd . 1 (b) and (h))J. 

Tlic defendant entered a plea of guilty to r.ur;; 1 ary in the 
First Degree or. Juno 23, 1371. Shortly thereafter the defendant 
auj licd to withdraw has plea. After a full .irorin, this «iiplic-.tion 
w.-s denied. Court records indicate that an appeal was taker. fr--z 
t. is cor.victic:-. ir. 1972. Thus, either the ground r.cw raised v.vs 
previously deterrined upon the rcrits upon such ip irsal (CVL 
(sui'*l. ;• or is currently appealable (i.H, a/.p.ih (suin'. 

or, althr.u,!. sufficient facts appeared upon Hu? rrctr.’ to have 
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l> v. darnel, Jr. ~' ~ 'll... 

pcnrittrJ raview r.por an appeal, the defendant miji'Stifiobly faila.’ 
to raise t1.« issue (CTL 4*0.10 Csubd. 2 (c))). In any event, 
this implication nust now be denied. (CPI. 4«f>.l.: (sub... 2)). 

There-lore, the application is denied. ^ 


SO tj'*2>?F;i.t). 
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Pi,r,\cr yx<T. NOTICE V.IAT: The petitioner be am! 
his ri;.i*t to apply to t!u; appellate Division, : 
. certificate ’■mr.tinjp leave to appeal iror t.j 
u-icn proof ef nis financial inability to rotcn 
ihr certs rn! expenses of tho appeal, petition 
Appellate Pivii-ion for the assifenrent of courts 
r>rosec'.:ta tne appeal as «i poor person are to ^ 
Suer, application* for poor parson relief will o 
as and vr.cu such ferarission or certificate is 
Section (.71.s. 


is. hereby advised of 
£ficer«* r*c;i»rtr.ent f cr 
is ■. etcrrication and 
ji conns '1 and to 017 
c-r ray apply to tr.o 
cl ai.j for leave* to 
ispcr.sc with printing, 
m entertained only if, 
-ranted. 22A NYCRR 
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